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AGE DISCRIMINATION

How does one make a qualified case of age discrimination under
the Age Discrimination in Employment Act (ADEA)?

To make a claim of age discrimination under the Age Discrimination in
Employment Act (ADEA) the plaintiff must:

Be over 40;
Be qualified for the position in question;
Have suffered from an adverse employment action; and,

Have been replaced by someone sufficiently younger to permit a reasonable
inference of age discrimination.

What if the employer had legitimate reasons for discharging the
protected employee?

Where the plaintiff has presented evidence of age discrimination, the burden
shifts to the employer to prove that they would have discharged regardless of
the plagenti ffobs

Age can be a factor, but cannot be the sole factor in discharging ——
an employee 1’115{::\{‘1)()‘& IA,,‘\A\‘WL



AGE DISCRIMINATION

What does it mean to be replaced by a person sufficiently
younger?

Although an employee alleging illegal age discrimination must be over 40,
the employee supposedly receiving more favorable treatment does not have
to be under 40

The ADEA prohibits the act of age-based discrimination

The age 40 only limits the class of persons in the protected group who may
make a claim under the ADEA

B So long as the plaintiff is disadvantaged because of his age, the discrimination falls
under the ADEA

An 8-year age difference is sufficient to make a case

A 7-year age difference may not be sufficiently younger where the ages of
the replacements did not materially differ from the protected employee

However, statements by supervisors regarding a general need to lower the
average age of the work force are not sufficient to prove age-based
diSCI’i m | nation LeecH TiSHMAN
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AGE DISCRIMINATION

Can a person in the protected age group be discriminated against
in favor of another, older person in the protected age group?

Di scrimination against the relativel

In the case of General Dynamics Land Systems, Inc., v. Cline, the judge
stated, fnAlf Congress had been worryi
the ol der, it would not | ikely have

40 is 30, not 50. 0
What constitutes an adverse employment action under the ADEA?

Disparate Treatment i less favorable treatment than a sufficiently younger
person with a discriminatory motive

Disparate Impact i a facially neutral employment policy that adversely
affects the members of a protected group

Age-Based Harassment 1 actions that create a hostile work environment
that unreasonably interferes with th
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AGE DISCRIMINATION

What constitutes unlawful age-based discriminatory
conduct?
The conduct:

1) has the purpose or effect of creating an intimidating, hostile, or offensive work
environment;

2) has the purpose or effect of unreasonahb
performance; or,

3) otherwi se adversely affects an individu

Examples include:

B Telling the employee that the company wants younger workers

B Giving a bad review for the purpose of promoting younger workers
B Unfriendly or hostile day-to-day interactions

B Unrelenting demeaning or derogatory remarks

See attached Fact Sheet on Guidelines for Harassment by the EEOC
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AGE DISCRIMINATION - ABROAD

Territorial reach of ADEA

Protections afforded to U.S. citizens working abroad

B ADEA is generally applicable to any U.S. citizen working for a U.S.
employer abroad - the ADEA does not apply, however, where applying the
ADEA would violate the law of the country where the employee works.

Protections afforded to U.S. citizens working for foreign employers

B ADEA is not applicable to a foreign employer, even if the employee is a
U.S. citizen who works for the foreign employer at a worksite in the U.S.

ADEA protections are not afforded to:
B Non-citizens applying from abroad for a position in the U.S.

B Non-citizens working abroad for a U.S. employer
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AGE DISCRIMINATION - ABROAD

United States courts have construed the phrase "any

Individual” to suggest that the ADEA, in general, protects

non-citizens of the United States from unlawful
discrimination

As such, there is a generally accepted principle that the protections

embodied in the ADEA apply to foreign nationals who are legally
employed in the United States
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AGE DISCRIMINATION

Hiring & Retaining Employees

Goal: Reduce exposure to claims of age discrimination while recruiting the best workforce

Issue Do ________________Dono:

Advertising

Interviewing

Hiring

Retaining
A Evaluation

A Promotion

Discipline &
Discharge

Include an equal opportunity disclaimer

Train your interviewers

Determine salary based on experience

Subject all employees to same evaluation
process

Establish objective bench marks
for promotion

Evenly discipline and establish severance
plan regardless of age

Identify age as a job requirement
Include only photos of young people in
advertising and collateral

Ask questions that are proxies for age

Determine salary based on reduced need
withiempty nesto

Avoid subjective criticism that employee is
Aistuck in an ol d way

Fail to consider for advancement older
workers because of shorter perceived
career span

Impose non-essential job duties that are
particularly burdensome for older workers
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PHASED RETIREMENT PLANS

What is a phased retirement program?

Proposed legal definition from the Advisory Council on Employee
Welfare and Pension Plans:

BAPhased retirement means a gradual
arrangements as a transition toward full retirement. This may involve a
change of employers (including self-employment), a change of career or a
reduction in the number of hours wc
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PHASED RETIREMENT PLANS

The features of a phased retirement program:

Allows employees to work on a reduced or modified basis as they
approach retirement

Permits employees who are eligible for retirement to receive a
portion of their pension benefits while continuing their employment
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PHASED RETIREMENT PLANS

Benefits to Employers:
Retain trained and qualified employees
Reduce costs associated with hiring and training new employees

Lower salary and benefit expenses

ECH TISHMAN
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PHASED RETIREMENT PLANS

Benefits to Employees:
Flexible work arrangements
Gradual transition to full time retirement
Supplement retirement income

Increase retirement benefits through working and deferral

EECH TISHMAN
FUSCALDO & LAMPL



PHASED RETIREMENT PLANS

Laws applicable to the implementation of phased retirement
plans:

- Internal Revenue Code of 1986, as amended (IRC)

- Employee Retirement Income Security Act of 1974 (ERISA)



PHASED RETIREMENT PLANS

Proposed Treasury Regulations (2004)
1 In writing and voluntary

2 59 Y2 or older

3 Reduce hours by 20%

4, No lump sum payout

5 No key employees

6 Continue to accrue benefits
7 Annual review of work hours



PHASED RETIREMENT PLANS

Impediments to phased retirement plans:

Pension plans generally cannot pay retirement benefits to an
empl oyee who has not yet reached

Normal retirement age under a pension plan is typically 65 years of
age

Employee may not want to participate in a phased retirement
program because employee will be unable to supplement his or her
income with pension distributions

LeecH TI1SHMAN
FuscaALpO & LAMPL



PHASED RETIREMENT PLANS

The Pension Protection Act of 2006

The Pension Protection Act of 2006 adds IRC Section 401(a)(36) to
allow pension plans to make distributions to employees who have
reached age 62 and who have not separated from employment

Effective for distributions in plan years beginning after 2006
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PHASED RETIREMENT PLANS

The Final Regulations

The normal retirement age under a plan cannot be an age earlier
than the age that is reasonably representative of the typical
retirement age of the industry in which the employee is employed

Safe harbor age is 62
Public employee safe harbor is 50

If normal retirement age is 55 to 62, deference will be given to

employer provided the age is reasonable for industry based on all
relevant facts and circumstances
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PHASED RETIREMENT PLANS

Other Issues to Consider
A Health benefits (COBRA)
A Life insurance

A Disability
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THE NEW WORKFORCE:

KNOWLEDGE RETENTION & TRANSFER
HR Policies

Policies should outline required documentation of work functions, i.e.
creation of seminars, education and training materials

Employers use a variety of legal theories to prevent former
employees from using knowledge obtained, including:

B misappropriation of trade secrets;

B breach of a duty of loyalty;

B breach of nondisclosure agreements;
B industrial espionage; and,

B covenants not to compete.

Considerations must be made at the policy creation stage so that
these theories do not contradict employer-employee relationship
philosophies, in which skills, training, networking, and horizontal

flexibility are important terms of the employment contract
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THE NEW WORKFORCE:

KNOWLEDGE RETENTION & TRANSFER
HR Policies

Knowledge ownership policies should outline:

B The senior level managers supporting the enforcement of the policies
enumerated

All listed managers should submit signed copies of the policy
B All data sets covered under the policy
B The ownership model for each data set

B The roles associated with data ownership (and the associated reporting
structure)

B The responsibilities of each role

B Dispute resolution processes
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THE NEW WORKFORCE:

KNOWLEDGE RETENTION & TRANSFER
HR Policies

Enforcement
B Validate that the policies are being followed

B Ensure actions are taken if it is determined that the policies are
not being followed

B Regular review of the policies with updates, as necessary
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THE NEW WORKFORCE:
KNOWLEDGE RETENTION & TRANSFER

Intellectual Capital

Definition is continually debated, but essentially it is the knowledge
ofa companyds combined human reso
organizational structures and external relations, and is often

categorized:

B Customer

Relationship-driven i the brand identity, reputation, etc. withinan or gani z e
markets and customer base

B Human capital, or employees
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THE NEW WORKFORCE:
KNOWLEDGE RETENTION & TRANSFER

Intellectual Capital (continued)

B Structural Capital, including intellectual property

Formation and packaging of organizational capabilities, typically using information
technology in the form of process descriptions, manuals, databases, networks
etc.; enabling knowledge to be sustained and shared which contributes to the
growthofano r g a ni zoeetall koawi@dge base

Intellectual property, or knowledge assets that are explicit (recorded and
protected by patent or copyright) - technologies, inventions, data, publications and
processes

1 Knowledge acquired within the company as project or on-the-job knowledge,
belongs to the company if it is explicit, i.e. work manuals, software, etc.

Protections for structural capital are available to employers through statutes
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THE NEW WORKFORCE:
IMMIGRATION ISSUES

Foreign national may enter the U.S. under the following non-
Immigrant classifications:

Temporary workers

For business

For pleasure

To seek medical treatment
Students

Journalists
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