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INTRODUCTION
Two things are true of every construction
project: the project will have a plan, and
the plan will change. Incomplete drawings,
design changes, undisclosed underground
utilities, material and labor shortages; these
are just some of the things that can knock a
project schedule or budget off track. Since
changes and setbacks are inevitable, it is how
contractors and owners respond that often
determines a project’s success or failure.
To effectively manage project changes, parties
must maintain timely, clear, and complete
project documentation. A good contract itself
is not enough to ensure success. The parties
must then manage that contract throughout
the life of the project to ensure that all changes
in scope, budget, and schedule are being
negotiated and documented in a timely manner.
The less-than-glamorous “paper-pushing”
tasks of preparing meeting minutes, change
orders, schedule changes, critical path
analyses and other project documents
can often make the difference between a
profitable project and money-losing litigation.
This white paper outlines some basic best
practices for preparing project documentation
to assist contractors (and, indirectly, owners)
to effectively address changes and bring
projects to a successful conclusion.
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GENERAL PRINCIPLES
Designate a Contract Administrator
Contractors should consider having a designated contract administrator responsible for ensuring
compliance with all contract documentation and notice requirements throughout the project. The
contract administrator reviews all project documentation and manages its transmittal to the appropriate
party representatives. The administrator should also be responsible for maintaining a central database
of all project documents. These efforts will prove beneficial by increasing efficiency and communication
during the project and preserving rights, claims and potential defenses if litigation later ensues.
When multiple people on the project team are preparing and sending project documents, they can
easily become disorganized and key issues can be confused. A dedicated contract administrator
provides consistency and ensures that all reports, change orders, and other documents are prepared in
the same format with the same basic information. The administrator also ensures that documents are
sent on time to the appropriate parties. Designating a contract administrator is thus an important first
step in document quality control.

Read the Contract!
A fundamental but often overlooked
principle of project execution is to carefully
read the governing contracts.

requirements for claims and change order
proposals that differ from the project team’s
previous experience.

While this seems obvious, many
construction disputes arise from the parties’
failure to understand and follow the specific
contract requirements for such things as
change orders, claims, material escalation
and other procedures. Disputes often arise
or are exacerbated when project personnel
disregard the contract language and rely on
informal operating procedures for change
orders, reports, and other documents they
have developed on prior projects. Such
procedures may not be consistent with the
actual contract requirements for the current
project. A negotiated contract may have
very specific timing and documentation

To avoid these problems, the contract
negotiators and their lawyers should
coordinate closely with the project team to
clarify the specific contract documentation
requirements at the outset of any project.
An experienced construction lawyer
can assist the contract administrator by
preparing a summary or “cheat sheet” of
contract requirements and templates for
key documents such as change orders and
notices.
With these general principles in mind, in the
next section we discuss best practices specific
to the most common construction contract
documents.
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BEST PRACTICES FOR
PREPARING DOCUMENTS
Project Schedule
Project scheduling is a technical practice that on
large, multifaceted projects, should be handled by
a dedicated project scheduler
using specialized software.
No matter how sophisticated the scheduling
process is, however, a schedule is only as good as
its original input and ongoing maintenance.
A project schedule that is not regularly updated
with all current schedule impacts
not only obscures the true status of the project,
it also hurts the parties’ ability to resolve any
subsequent claims.
If a contractor experiences schedule impacts
that are not reflected in the contemporaneous
schedule updates, they risk being accused by
the owner of hiding problems and may lose
credibility when later requesting time extensions
or acceleration costs. Therefore, the project
schedule should be regularly updated to reflect
any delays or changes throughout the project.
Best practice is to clearly reflect delays in the
schedule updates, especially if those delays are
the subject of time extension requests or claims.
Schedule updates, including revision of critical
paths resulting from material or labor availability,
permitting or financing holds, and the like, should
be regularly prepared and sent to the owner,
preferably as part of a regular monthly or weekly
reporting requirement.
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Monthly Reports
Most large construction projects will have a weekly or monthly reporting
requirement. Monthly reports are the contractor’s opportunity to provide the
owner with a comprehensive progress update and highlight any issues on the
project. If done correctly, these reports will form the backbone of the project’s
documentation, providing not only a clear summary of the project status, but
also providing a comprehensive reference for more specific documents such as
change orders and requests for information (RFIs).
These reports should typically include the following information:
•

An executive summary of the overall progress, focusing on the prior
month’s progress, known or foreseeable issues, the plan for the month
ahead, and a summary of progress against the plan.

•

A financial summary comparing total contract amount to amounts
billed and amounts already paid.

•

A summary of manpower and subcontractors on the project.

•

Safety statistics and a report on any incidents during the month (any
discussion of an accident/injury should be cleared with the legal team).

•

A log of any pending requests for information or approval (shop
drawings, RFIs, value engineering etc.) submitted to the owner of the
project’s architect. The log should list the date submitted, the date due
per the contract, and the date received.

•

A log of all change orders and claims (whether caused by schedule or
cost impacts), showing those that have been resolved and those still
pending.

•

An updated schedule comparing the current scheduled completion
date against the original contract baseline schedule (and, if desired,
schedule changes and their costs, if the original contract schedule is to be
maintained).

•

A procurement log tracking the order and delivery information for key
materials and equipment.

•

A summary of key issues and areas of concern. The contractor should
use this section to provide notice of potential issues that may give
rise to additional costs and delays if not addressed.
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When preparing monthly reports, contractors should be careful not to get in the habit
of simply cutting and pasting segments from the previous month’s report. Make sure the
report accurately reflects the current state of the project.
A good monthly report should keep the owner informed of all key developments on the
project. Ideally, it will force the parties to promptly address any issues or concerns before
they turn into major problems. The internal discipline imposed by a good monthly reporting
process should reap benefits for overall project management by forcing project personnel
to regularly identify and discuss important issues impacting the project.
If a dispute nonetheless develops during or after the project, well-prepared monthly
reports will be a key source of contemporaneous evidence of the status of the project.

Meeting Minutes
Meeting minutes are another important tool for managing the contract. Most projects
have regular update meetings involving the owner, the contractor, and various
subcontractors and vendors. They may involve the architect or other design professional,
an owner’s representative, an adjudicator, or other third parties involved with the project.
At these meetings, the parties typically discuss key issues driving progress on the project.
The meeting minutes record the issues discussed at the meeting and assign responsibility
(and a timetable) for resolving any open items.
Since project meetings typically include discussion of claimed delays or defects, and
change order disputes, the meeting minutes can serve to memorialize the parties’
positions and agreements on these issues. A savvy drafter of meeting minutes will
often attempt to slant the minutes in their favor, sometimes by emphasizing their own
arguments on a certain issue and minimizing opposing views. For example, an owner’s
representative may draft the minutes to simply state something like, “Contractor 3 weeks
behind schedule. Contractor to present mitigation plan.” This description omits the
Contractor’s position that it has been delayed 3 weeks by the owner and that it is entitled
to compensation for an acceleration plan.
Thus, all parties should be entitled to provide comments and changes on the proposed
meeting minutes. If a party is unable to get its preferred language inserted into the
actual meeting minutes due to an adversarial drafter, they should at least put objections
in correspondence to the drafter and file those objections with the relevant meeting
minutes.
It is important to ensure that oral discussions and understandings at these meetings are
accurately memorialized so there is no subsequent dispute as to what was discussed and
agreed (or disputed).
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Payment Applications
In addition to being the vehicle for payment, payment applications can also provide
important information on the status of the project. The information included in a pay
application depends on the type of contract.
For cost-plus contracts,
in which contractor get paid
all costs plus a percentage fee,
pay applications will typically
include detailed documentation
for all labor and material costs
incurred as well as allocations
for general conditions and
overhead.

For lump sum contracts, pay applications will likely
be based on a schedule of values, which records
the total contract value of key areas of work and
compares it against the percentage of progress
achieved during the pay period. For example, if the
contract value for excavation work is $100,000
and the contractor completes 10% of the work
during the pay period, the contractor is entitled to a
payment of $10,000.

Pay applications are often the subject of heavy negotiation and present challenges for
owners and contractors. Since pay application negotiations are primarily over money,
sometimes accurate documentation of the project status can become a secondary
concern. Be aware of the temptation to plug or “fudge” information in a pay application
just to get to the agreed dollar amount. For example, an owner may agree to overstate
the percentage complete of certain areas of a project to increase the progress payment
because the contractor needs funds. Alternatively, a contractor may agree to exclude
certain disputed change order requests or claims from a pay application just to get an
agreement on payment.
Compromises on payment applications are sometimes necessary business decisions.
However, parties should at least start the pay application process with a document that
fully reflects the current project, including all change orders, delays, and other claims,
and then, to the extent possible, clearly identify any negotiated changes. For example,
the owner may separately list a payment as an “advance” as opposed to agreeing to an
overstated completion percentage. A contractor, likewise, may include specific reservation
of rights language to preserve any change order requests or claims that have been
excluded from the pay application.
Parties need to understand that pay applications are more than just the dollar amount
agreed, they are important sources of project information and evidence of how the parties
resolved key issues during the project. For this reason, parties must take care that the
information contained in the final pay applications accurately reflects the status of the
project and the parties’ agreements.
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Change Orders
Change orders are a common source of conflict on construction projects. However,
timely and well-prepared change orders can minimize disputes and assist the parties
in reaching quick resolutions on matters of cost or schedule impacts to keep projects
progressing.
Most important, if a change is initiated by the owner, a contractor should insist on
getting it in writing before starting the work. Problems arise when an owner issues
oral instructions that do not get reduced to a written agreement. Oral changes can
be ambiguous and leave key issues unaddressed, leading to later disputes. Similarly,
the authority of a representative or a field manager to issue a change directive may
become the basis of a dispute if not reduced to a change order. A written change
order forces the parties to clarify their understanding of the proposed changes and
the impact on cost and schedule.
In preparing change order requests,
contractors should provide a clear
explanation of the change with
specific references to the contract
provision, drawing, or specification
that is being changed.
The contractor should attach
annotated copies of the relevant
drawings, RFIs, and other documents
that substantiate the change
order request. In addition, the
contractor should provide all the
relevant quotes, unit prices, or other
documentation to support any cost
or schedule relief as well.
The goal, if possible, is to provide
all the information necessary to
review and approve the change
order in one package. This will help
facilitate quicker resolution and
allow for evaluation by independent
consultants and experts if the change
becomes part of a later claim.
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Requests for Information (RFIs)
Contractors submit RFIs to get additional information and clarify ambiguities in design
documents necessary to build the project. For example, a drawing may be missing
dimensions for a key feature, or different drawings may conflict with each other.
Contractors typically submit RFIs to the construction manager or directly to the architect.
RFIs are important in contract administration because missing or conflicting design
information can delay construction. For this reason, it is important for contractors to
prepare RFIs to make it easy for the architect or construction manager to evaluate and
respond to them. RFIs should clearly state why the information is important and what
impact it will have on the progress of the project, providing notice to decision-makers of
the importance of a timely response.
Once an RFI is submitted, the project team must continue to track it to ensure it receives
a timely response. Sometimes RFIs can linger for extended periods of time, causing
unanticipated delays or the need to work around the work or area impacted by the RFI.
One way of tracking RFIs is to maintain a log as part of a weekly or monthly report. If a
delay in an RFI response is becoming critical to construction progress, contractors should
consider providing a separate notice letter on potential delays. If an RFI is truly important
to construction progress, a contractor should establish a strong paper trail of notice.

Notices
Notices of claims, supply chain issues, or force majeure events are critical because they are
often the first documents to specifically address a potential dispute.
First, notices should be timely. Most contracts will include a time period for providing
notice of a claim. While it can take time to gather information and understand the full
scope of a potential claim, the notice time periods should be strictly adhered to.
Second, notices should cite to the relevant provisions in the contract document justifying the
claim. Substantiating documents should be attached. If the claim is not fully ripe (for example, if
some expected costs have not yet been incurred or identified), the notice should provide as much
information as possible and reserve a right to supplement the notice with additional information.
Again, the key is to draft the notice so that a decision-maker can review it and understand
the claim without the need for extensive research. The easier the claim is to review and
understand, the more likely it will be resolved efficiently. Remember also that notices
are the “first draft” of a claim and will likely be important documents is any litigation or
alternative dispute resolution proceeding that may arise.
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CONCLUSION
While project documentation can be tedious and time consuming, a disciplined focus on
preparing timely and high-quality project documents is a key component of successful
project management. It will also “pay for itself” in the event of litigation. By adhering to
best practices, owners and contractors can minimize disputes and significantly increase
the likelihood of the project’s overall success.

Attorneys within Leech
Tishman’s Construction
Industry Group have
substantial expertise
and experience in
construction contracts
and claims. Our attorneys
regularly negotiate
and draft construction
contracts and counsel
clients on proper project
document procedures
and dispute resolution. If
you have any questions
concerning your
construction contracts
or would like a review of
your project document
processes, please
contact a member of our
Construction Industry
Group.

We would welcome the opportunity
to work with you.
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PROJECT DOCUMENTS
Quality Control Checklist

READ THE CONTRACT!

Prepare a summary list of all project document requirements answering the
following questions:
• When is the document due?
• Who should the document be sent to?
• What information must the document contain?
• Who will be responsible for preparing it?

SEND DOCUMENTS ON TIME TO THE RIGHT PEOPLE

Adhere to contract time periods and send to required recipients. Maintain
evidence of transmittal (cover email, Fedex or mail confirmation, etc.).

MAINTAIN A PROJECT DOCUMENT DATABASE
Save all project documents in a centralized database along with transmittal
evidence. Maintain an up-to-date log and index of all project documents for easy
search and access. Do not rely on personal email folders for document storage!

ROUTINELY DOCUMENT PROJECT ACTIVITY
Take date-stamped progress photos and video of work accomplished. Maintain a
log documenting when (i) work is moved from one part of the project to another
by the owner, owner’s representative, design professional or (if a subcontractor)
general contractor, (ii) work is left unfinished due to interference with, or
interference by, the work of others on the project, and (iii) other changes in work
flow. Maintain the photos, videos and log with project documents.
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GET IT IN WRITING

Do not rely on verbal instructions or agreements. Make sure all key agreements
are reduced to writing.

PROVIDE DOCUMENTARY SUPPORT

For any requests for additional costs, time extensions, or other relief, include
specific references to the contract provisions, drawings and specifications, or
other relevant documents that support the request. Attach as much supporting
documentation as possible (photographs, drawings, reports, bids, email
correspondence, etc.).

BE ACCURATE

Make sure all documents reflect your best understanding of the facts and status of the
project. If you have to negotiate to get an agreement (for example on a pay application),
be sure to reserve your rights if pending claims or change orders are excluded.

DON’T RELY TOO MUCH ON EMAIL AND MESSAGE APPS

While email is unavoidable in today’s business world, it should only be used to
transmit project documents and for informal communications. Email alone is not
a substitute for properly prepared project documents such as claims notices and
change orders.

BE CONSISTENT IN CONTENT AND FORMAT

Establish the document content requirements and format at the beginning of a
project and be consistent throughout the project.
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