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IN THE UNITED STATES BANKRUPTCY COURT FOR THE 
WESTERN DISTRICT OF PENNSYLVANIA 

 
In re:  ) 
  ) Jointly Administered at: 
PITTSBURGH ATHLETIC  ) Bankruptcy No. 17-22222-JAD 
ASSOCIATION, et al.,  )  
  ) Bankruptcy Nos. 

Debtor. ) 17-bk-22222-JAD and 
  ) 17-bk-22223-JAD  
______________________________________ )  
  ) Chapter 11 
UNITED STATES OF AMERICA, ) 
  )  
 Movant, )  
  ) Related to Document No. 419, 529, 673 
 v.  ) 
   ) 
PITTSBURGH ATHLETIC  ) 
ASSOCIATION, et al., )  
   )  
  Respondent. )  
 

UNITED STATES’ SUPPLEMENTAL OBJECTION  
TO CONFIRMATION OF DEBTORS’ CHAPTER 11 PLAN 

 
 The United States supplements its original objection to confirmation of the Debtors’ 

Second Revised Amended Chapter 11 plan (dkt. no. 637) and states as follows:  

PRELIMINARY STATEMENT 

1. The Debtors in this matter are Pittsburgh Athletic Association (“PAA”), which is 

a tax-exempt social club, and Pittsburgh Athletic Association Land Company (“PAALC”), which 

had been a tax-exempt title-holding company that held the land beneath the social club.  

26 U.S.C. §§ 502(c)(2) (title-holding company), (c)(7) (social club).   

2. The Debtors concede that PAALC lost its tax-exempt status but allege that they 

will follow an administrative procedure to try to have that status reinstated. 
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3. The Debtors intend to sell their real property.  The Debtors assert this sale would 

not trigger any taxable gains.  In their original Chapter 11 plan, the Debtors sought a ruling that 

no taxes would be owed.  The United States objected, explaining that the Court lacked subject-

matter jurisdiction to issue a ruling that no taxes would be owed.  (Dkt. no. 529.)  In addition, 

because the potential administrative expense for these taxes could exceed $2 million, the 

potential tax liability rendered the plan infeasible.  Id. 

4. The Debtors filed an Amended Plan.  (Dkt. no. 637, “Am. Plan”).  The Debtors 

now provide a $3.5 million reserve to cover the federal and state income taxes that will arise 

from the sale of the real property.  Thus, the Amended Plan appears to be potentially feasible.   

5. The Amended Plan, however, cannot be confirmed for two reasons:   

a. First, the Amended Plan improperly seeks a determination of the Debtors’ 

future tax liability.  (Am. Plan § 7.2.)  The Debtors present their tax strategies 

as if they are facts.  Thus, this plan cannot be confirmed.  As currently drafted, 

it seeks an impermissible advisory opinion. 

b. Second, the Amended Plan provides that the Debtors will receive an improper 

release and satisfaction of the tax claims via confirmation of the Amended 

Plan, rather than through the full payment or discharge provided by the 

Bankruptcy Code.  (Am. Plan. § 10.1.)  The Amended Plan also provides 

overly broad releases for non-debtors.   

6. The United States proposes language to cure these deficiencies. 
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ARGUMENT 
 

I. The Court Cannot Provide A Premature Tax Ruling As It 
Would Be An Improper Advisory Opinion. 

 
7. This Court may not issue an advisory opinion.  E.g., Coffin v. Malvern Fed. Sav. 

Bank, 90 F.3d 851, 853-854 (3d Cir. 1996).  A case or controversy only exists when, among 

other things, a dispute “is real and not hypothetical.”  Armstrong World Indus., Inc. v. Adams, 

961 F.2d 405, 411 (3d Cir. 1992) (internal citation and punctuation omitted).  As the United 

States explained in its opening objection to confirmation, a debtor cannot turn to this Court to 

determine its tax liability for an open tax year because it would be an impermissible advisory 

opinion.  (Dkt. no. 529, pp. 2-7).1 

8. In Amended Plan § 7.2, the Debtors seek an impermissible advisory opinion 

regarding the tax consequences of the sale of real property.  The Amended Plan also 

impermissibly prohibits the United States from asserting either an administrative tax expense or 

a priority claim for the tax liabilities arising from the sale.  (Am. Plan §§ 2.1, 2.3.)   

9. Even if this Court could issue an advisory opinion (and it cannot), the Debtors’ 

analysis is incorrect as a matter of substantive tax law.  

                                                           
1 In re Dycoal, Inc., 2006 WL 360642, *9-*10 (W.D. Pa. Feb. 15, 2006) (there is “no grant of 
jurisdiction to decide issues that are antecedent to the determination of tax liability . . . .”); In re 
Dycoal, Inc., 327 B.R. 220, 228 (Bankr. W.D. Pa. 2005) (holding that “substantial case authority 
exists for the proposition that a bankruptcy court, as a matter of law, may not pass upon a post-
confirmation tax liability under § 505(a)(1) . . . .”); accord In re Hartman Materials Handling 
Sys., 141 B.R. 802, 813 (Bankr. S.D.N.Y.  1992) (“[N]o pre-confirmation finding can finally 
determine tax issues which do not arise until after confirmation.”); see Hollywell v. Smith, 
503 U.S. 47, 59 (1992) (“Even if [11 U.S.C.] § 1141(a) binds creditors of the corporate and 
individual debtors with respect to claims that arose before confirmation, we do not see how it can 
bind the United States or any other creditor with respect to postconfirmation claims.”). 
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10. While tax-exempt entities generally are exempt from federal income taxes, certain 

exempt organizations (like social clubs) are required to pay tax on unrelated business taxable 

income.  26 U.S.C. §§ 501(a), 511-513.  The Debtors assert this sale will not constitute unrelated 

business taxable income.  

11. But PAALC, the entity selling the real property, is not a tax-exempt entity.  (Am. 

Plan § 7.2)  While PAALC was a tax-exempt title-holding company, it lost its tax-exempt status 

because it repeatedly failed to file annual returns or notices.  26 U.S.C. § 6330(j)(1) 

(automatically revoking the exempt status of tax-exempt entities failing to file annual returns or 

notices for three consecutive year).  The Debtors concede this point.  (Am. Plan. § 7.2.)   

12. Because PAALC is not a tax-exempt entity, it will need to pay the federal income 

tax arising from the sale of the property just like any other taxable entity.  See 26 U.S.C. § 11. 

13. The Debtors assert they will file an application with the IRS, requesting that 

PAALC’s tax-exempt status as a title-holding company be reinstated retroactively.  

See 26 U.S.C. § 6033(j)(3) (authorizing the IRS to reinstate a tax-exempt status if the IRS 

determines to its satisfaction that the failure to file was due to reasonable cause).   

14. Even if the IRS retroactively grants PAALC’s tax-exempt status, the proceeds 

from the sale are still taxable.  The Debtors assert that an exception under 26 U.S.C. § 512(b)(5) 

will apply to the sale of the real property.  That section excludes from unrelated business taxable 

income “all gains or losses from the sale … of property . . . .”  26 U.S.C. § 512(b)(5).  The 

Debtors assert the sale will be non-taxable because section 512(b) modifies section 512(a)(1), 

which provides a general rule that unrelated trade or business income is taxable.  (Am. Plan 

§ 7.2); 26 U.S.C. § 512(a)(1). 
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15. Section 512(a)(1)’s general rule does not apply. 

16. Because PAA is a social club that is tax exempt under 26 U.S.C § 501(c)(7), the 

special rules provided in 26 U.S.C. § 512(a)(3) apply instead of the general rule under 

§ 512(a)(1).  26 U.S.C. § 512(a)(3).  If PAALC can retroactively qualify as a tax-exempt title-

holding company, then section 512(a)(3) applies to its income.  See 26 U.S.C § 512(a)(3)(C). 

17. Section 512(b)(3)(A) incorporates only some of subsection 512(b)’s 

modifications.  It does not incorporate section 512(b)(5).2  Thus, section 512(b)(5) does not 

apply here.  See, e.g., Andrus v. Glover Constr. Co., 446 U.S. 608, 616-617 (1980) (If “Congress 

explicitly enumerates certain exceptions to a general prohibition, additional exceptions are not to 

be implied . . . .”).   

18. Under 26 U.S.C. § 512(a)(3), the sale of real property will be taxable unless the 

sale proceeds are reinvested in a new property used in performing the social-club’s exempt 

functions.  26 U.S.C. § 512(a)(3)(A), (D).  Because the Debtors will be repaying their debts 

rather than reinvesting that income, the income from the sale will be taxable. 

19. Accordingly, the United States asks that the Court either deny confirmation or 

adopt the propose language below: 

PROPOSED LANGUAGE:  The United States proposes the following language to be 

added to the Amended Plan or Confirmation Order:  “Nothing in the Amended Plan or 

Confirmation Order shall constitute an adjudication on the Debtors’ tax liabilities resulting from 

the sale of Sale Assets or otherwise.  In addition, the amount provided in the TCE-TIA Escrow 

shall not limit the amount of tax, interest, and penalties that may be due.”  

                                                           
2 Section 512(a)(3)(A) provides that its definition of unrelated business taxable income is 
modified by “paragraphs (6), (10), (11), and (12) of subsection (b).”  26 U.S.C. § 512(a)(3)(A). 

Case 17-22222-JAD    Doc 684    Filed 04/17/18    Entered 04/17/18 14:18:38    Desc Main
 Document      Page 5 of 8



 

Page 6 of 8 
16453528.1 

II. The Plan’s Exculpation, Release, and Discharge Provisions 
Are Overly Broad. 

 
20. The Debtor’s original plan contains various impermissible releases, exculpations, 

and discharges.  The Amended Plan does not change these provisions.   

21. First, Amended Plan section 10.1(a) and 10.1(b)(1) provides that the rights 

afforded in the plan constitutes in “full satisfaction,” and “release” of such respective claims.  

Similarly, Amended Plan sections 2.3, 3.5, and 4.7(b) provides for payment in “full satisfaction” 

of the claim within days after confirmation.   

22. The United States has repeatedly noted that several claims on the United States’ 

proof of claim are estimated with a placeholder amount of $100 because PAALC failed to file 

annual tax returns.  Paying the $100 does not cure the duty to file the applicable tax return and 

paying the resulting tax.  See, e.g., In re Conston, 181 B.R. 769, 777-779 (D. Del. 1995) (holding 

that a tax liability does not lose its status as a “tax” because its payment was allowed for in a 

prior plan).  Moreover, the Debtors’ proposed reserve for taxes does not take into account that 

interest and penalties may accrue if the tax is not paid.3  The taxes (along with interest and   

penalties) will be an administrative expense.  11 U.S.C. §§ 503(b)(1)(B)-(C).4  The Amended 

Plan, however, appears to bar United States from claiming these administrative expenses.  (Am. 

Plan § 2.1 (“The IRS and DOR are not holders of Allowed Administrative Expense Claims.”).) 

                                                           
3 The United States has not been provided a copy of the escrow arrangements for the $3.5 million 
reserve.  The United States may raise additional objections upon having an opportunity to review 
this document. 
   
4 The United States should not be subject to the administrative bar date set forth in the Debtors’ 
Amended Plan.  (Am. Plan § 3.6.)  Under 11 U.S.C. § 503(b)(1)(D), a governmental unit “shall 
not be required to file a request for the payment of [an administrative tax expense], as a condition 
of its being an allowed administrative expense.”  11 U.S.C. § 503(b)(1)(D). 
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23. Second, Amended Plan § 10.1(d) states the “… the Debtors’ Professionals nor the 

Committee’s Professionals will have or incur any liability to any Person for any act taken or 

omission occurring on or after the Petition Date in connection with or related to the Case . . . .”  

(Am. Plan § 10.1(d).)  The Debtors have operated their social club in the interim.  Thus, the non-

debtors listed above may become personally liable for the taxes that have accrued.  See, e.g., 

26 U.S.C. § 6672 (imposing personal liability federal withholdings are not collected, truthfully 

accounted for, and paid over). 

24. These plan provisions improperly restrict the United States from assessing or 

collecting taxes from any non-debtor person or entity that may be liable directly or indirectly for 

the Debtors’ taxes.  These restrictions on assessment and collection violate the Anti-Injunction 

Act, which provides that “no suit for the purpose of restraining the assessment or collection of 

any tax shall be maintained in any court by any person, whether or not such person is the person 

against whom such tax was assessed.”  26 U.S.C. § 7421(a); In re Becker’s Motor Transp., 

632 F.2d 242, 246 (3d Cir. 1980) (Anti-Injunction Act applies in bankruptcy cases); United 

States v. Plainwell, 2004 WL 2345717, *2 (D. Del. Oct. 7, 2004) (denying release of officers and 

directors from potential tax claims). 
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25. Accordingly, the United States asks that the Court either deny confirmation or 

adopt the propose language below: 

PROPOSED LANGUAGE:  The United States proposes the following language to be 

added to the Amended Plan or Confirmation Order:  “As to the United States, there shall be no 

release, exculpation, or discharge beyond the discharge provisions in 11 U.S.C. § 1141.  No 

administrative bar date will apply to any administrative tax expenses.  Notwithstanding any other 

provision of the Plan, the United States’ right to setoff and recoupment are preserved.” 

CONCLUSION 
 

For the foregoing reasons, confirmation should be denied for the Debtors’ Amended Plan. 

 
 
 Date:  April 17, 2018, 

Respectfully submitted,  
 
 
RICHARD E. ZUCKERMAN 
Principal Deputy Assistant Attorney General 
Tax Division 
 
/s/ Ari D. Kunofsky                             
ARI D. KUNOFSKY (TX 24050897) 
Trial Attorney, Tax Division 
U.S. Department of Justice 
Post Office Box 227 
Ben Franklin Station 
Washington, D.C. 20044 
Telephone:  (202) 353-9187 
Facsimile: (202) 514-6866 
Ari.D.Kunofsky@usdoj.gov 

 
 

Case 17-22222-JAD    Doc 684    Filed 04/17/18    Entered 04/17/18 14:18:38    Desc Main
 Document      Page 8 of 8



 

Page 1 of 2 
16453528.1 

IN THE UNITED STATES BANKRUPTCY COURT FOR THE 
WESTERN DISTRICT OF PENNSYLVANIA 

 
In re:  ) 
  ) Jointly Administered at: 
PITTSBURGH ATHLETIC  ) Bankruptcy No. 17-22222-JAD 
ASSOCIATION, et al.,  )  
  ) Bankruptcy Nos. 

Debtor. ) 17-bk-22222-JAD and 
  ) 17-bk-22223-JAD  
______________________________________ )  
  ) Chapter 11 
UNITED STATES OF AMERICA, ) 
  )  
 Movant, )  
  )  Related to Document No. 419, 529, 587 
v.  ) 
   ) 
PITTSBURGH ATHLETIC  ) 
ASSOCIATION, et al., )  
   )  
  Respondent. )  

 
CERTIFICATE OF SERVICE 

 
 I, Ari D. Kunofsky, certify that on April 17, 2018, I served this Supplemental Objection 

to Confirmation was served on all parties by filing it with the Clerk’s CM/ECF system, 

specifically including: 

 
Jordan S. Blask, Esquire 
Tucker Arensberg, P.C. 
1500 One PPG Place 
Pittsburgh, PA 15222 
Counsel for Debtors 
 
John M. Steiner, Esquire 
Leech Tishman Fuscaldo & Lampl LLC 
525 William Penn Place 
Pittsburgh, PA 15219 
Counsel for Official Committee of Unsecured Creditors 
 

Case 17-22222-JAD    Doc 684-1    Filed 04/17/18    Entered 04/17/18 14:18:38    Desc
 Certificate of Service     Page 1 of 2



 

Page 2 of 2 
16453528.1 

Norma Hildenbrand, Esquire 
Office of the United States Trustee 
Liberty Center, Suite 970 
1001 Liberty Avenue 
Pittsburgh, PA 15222 
United States Trustee 

 
 
Date:  April 17, 2018, 
  
 
       /s/ Ari D. Kunofsky                 
       ARI D. KUNOFSKY 
       Tax Division 
       US Department of Justice 
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IN THE UNITED STATES BANKRUPTCY COURT FOR THE 
WESTERN DISTRICT OF PENNSYLVANIA 

 
In re:  ) 
  ) Jointly Administered at: 
PITTSBURGH ATHLETIC  ) Bankruptcy No. 17-22222-JAD 
ASSOCIATION, et al.,  )  
  ) Bankruptcy Nos. 

Debtor. ) 17-bk-22222-JAD and 
  ) 17-bk-22223-JAD  
______________________________________ )  
  ) Chapter 11 
UNITED STATES OF AMERICA, ) 
  )  
 Movant, )  
  )  Related to Document No. 419, 529, 587 
v.  ) 
   ) 
PITTSBURGH ATHLETIC  ) 
ASSOCIATION, et al., )  
   )  
  Respondent. )  
 

ORDER DENYING CONFIRMATION  
 
 Upon consideration of the Debtors’ Amended Plan, the United States’ Objection, and 

after considering the applicable law, facts, and any additional arguments raised by the parties, it 

is hereby: 

 ORDERED that confirmation of the Debtors’ Amended Plan is DENIED. 

 

 SO ORDERED on this __ day of ______________, 2018. 

 

_______________________________________ 
UNITED STATES BANKRUPTCY JUDGE 
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