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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 
In re: 

PITTSBURGH ATHLETIC 
ASSOCIATION, et al1 

  Debtors, 

Jointly Administered at:  
Case No. 17-22222-JAD 
 
Bankruptcy Case Nos: 
17-22222-JAD, and 
17-22223-JAD 

IRWIN KOTOVSKY, FRANK W. 
GUSTINE, JR., RICHARD J. VELAN, 
YVONNE L. ROSE AND KAY MERGE, 
  Movants, 
 

v. 
 
PITTSBURGH ATHLETIC 
ASSOCIATION et al, 

Respondents. 

     
    Chapter 11 
 
   Related to Doc. Nos.  724 and 750  

   Doc No. _____ 

 

 
RESPONSE TO EXPEDITED JOINT MOTION TO RETRACT AND CORRECT THE  
APRIL 27, 2018 SOLICITATION LETTER AND TO WHOM BALLOTS WERE SENT 

 
 Pittsburgh Athletic Association (“PAA”) and Pittsburgh Athletic Association Land Company 

(“PAALC” and together with PAA, collectively, the “Debtors”) file this Response to Expedited 

Joint Motion to Retract and Correct the April 27, 2018 Solicitation Letter and to Whom Ballots Were 

Sent as follows: 

Regarding the Solicitation Letter: 

1. The Debtors acknowledge that this Honorable Court has conducted hearings on the 

Debtors’ Joint Disclosure Statements and that the Debtors agreed to add the sentence “For the 

avoidance of doubt, should the Debtors be wrong respecting the tax effect of the sale, Walnut PAA 

                                                           
1 The Debtors have the following case pending Pittsburgh Athletic Association, Case No. 17-22222-JAD and the 
Pittsburgh Athletic Association Land Company, Case No. 17-22223-JAD, both cases are being jointly administered 
under Case No. 17-22222-JAD. 
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will not be required to provide the Redevelopment Amenities or full service banquet facilities” to the 

Disclosure Statement. 

2. The Debtors did add the sentence to the Disclosure Statement, in bold, at page 22. 

3. The Court conditionally approved the Disclosure Statement and the Debtors served it 

on each creditor and interest holder entitled to vote on the Debtors’ Joint Amended Plan dated March 

13, 2018 as revised April 22, 2018. 

4. The Debtors advised the Court that the Board of Directors of the PAA would send out 

a solicitation letter with the Disclosure Statement and Amended Plan, and they did so. 

5. There is nothing misleading in the letter sent by the Board to PAA Members.  In fact, 

the letter specifically states: “We urge you to carefully read the Disclosure Statement and Plan.” 

6. Further, the letter advises PAA Members, inter alia, that “to proceed with the 

Redevelopment, the PAA’s Members will have to ‘weigh in’ on the final details as proposed in the 

Plan,” and that “[e]ach component of the Redevelopment has been incorporated into the Plan.  

Furthermore, as explained throughout the Plan, Walnut has also worked with the PAA to provide a 

solution to manage any potential tax liabilities that may be assessed due to the sale, so as to ensure 

that our reorganization will be feasible.” 

7. PAA Members, as any other impaired entity entitled to vote on the Amended Plan, 

must rely on the terms specified in the Disclosure Statement and Amended Plan. 

8. Moreover, by virtue of the improper email solicitation of negative votes undertaken 

by the Movants through emails to PAA members, any possible misunderstanding about the tax matter 

has been clarified.   

9. The email (a copy of which is attached as “Exhibit A”) makes the following 

representations, among others.   Those recited are reprinted here in the identical fashion made in the 

email:  
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a. Under the current plan, the clubhouse building is being sold to Walnut Capital 
and PAA members have absolutely no guarantee of any space in the clubhouse or 
money to operate a club.  This is because all the accommodations for the club are 
contingent on the PAA board of directors successfully arguing that there will be 
no taxes owed on the sale, yet the IRS and PA Department of Revenue (the 
“DOR”) have repeatedly objected to this and insist that there will be significant 
taxes owed.  For that reason, Walnut is setting aside $3,500,000 in an escrow 
account in case the taxes are owed, but as stated on page 22 of the plan: “should 
the Debtors be wrong respecting the tax effect of the sale, Walnut PAA will 
not be required to provide all or some of the Redevelopment Amenities or 
the full service banquet facilities.”  A more detailed explanation of this critical 
point is below under Taxes Explained. 

 
 . . . 

b. Taxes Explained 

All of the PAA’s potential future amenities are contingent on the tax strategy 
succeeding, the same tax strategy that the IRS and PA Department of Revenue 
have repeatedly objected to as it is stated in the Disclosure Statement. Walnut is 
setting aside $3,500,000 in an escrow account until such time as the PAA’s 
nefarious capital gains tax problem is resolved.  If the Plan put forth by the Board 
works and there is no taxable event as a result of the sale, the Grill Room will be 
preserved.  However, there will be no kitchen, no banquet or meeting facilities, 
no pool, no artwork to be displayed, no assurances that the building will be called 
the “PAA”, and virtually no parking.  And $2,000,000 of the $3,500,000 can then 
be used by Walnut PAA to build a workout facility in the basement, squash courts 
on the roof and nothing else.  (The first $500,000 of the $3,500,000 not used to 
pay taxes will be returned to Walnut.  The last $1,000,000, if available, will be 
given to the PAA for the Board to use.  The Board has publicly stated that it 
intends to use that money to hire an athletic club manager.) 

 
If the sale of the club is a taxable event, and the estimated $3,500,000 is due and 
owing to the IRS and the PA Department of Revenue (the “DOR”), then the Plan 
specifically states in Section 2 D that (a) the Club’s lease will be terminated and 
(b) Walnut PAA will have no obligation to deliver any space whatsoever to the 
PAA.  In other words, if the Board of the PAA is not successful in overturning 
the IRS and the PA DOR’s tax claims, then the PAA will not have a home in the 
PAA building and will most likely cease to exist.  While we cannot opine on the 
taxes because we are members and not tax experts, it is important to note that 
both the IRS and the PA DOR requested that the bankruptcy court add language 
to the Disclosure Statement explaining that they have not analyzed the Board’s 
tax analysis and reserve all rights to disagree with it, specifically:   

c. The IRS and DOR have not evaluated or approved the Debtors’ proposed 
tax-planning measures. Nor have the IRS or DOR agreed in any way that the 
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proposed sale . . . will be non-taxable event.  The IRS and DOR have 
informed the Debtor that they reserve all rights to disagree as to the 
Debtors’ tax analysis, and that they reserve the right to challenge the 
appropriateness of using 11 U.S.C. [section] 505. 

10. In light of the information so forcefully advocated by the Movants in their improper 

email to PAA Members (although, tellingly the email was NOT sent to the Board members), the 

Movants’ position regarding how the tax issue could affect the Debtors’ Amended Plan has been 

made clear and there is nothing more Debtors can do to explain the Movants’ views to the 

membership.  

Regarding the Ballots: 

11. Movants misleadingly report to the Court what the Debtors agreed to do regarding 

balloting. 

12. Debtors did not agree to send a ballot to all prior members of the PAA.  First, the 

PAA has been in existence since 1908 and under the best of circumstances, many members have 

died, moved, and resigned from membership in the past 110 years. 

13. During the bankruptcy, members formally resigned their membership in the PAA.  A 

member who resigned is not a member at all, regardless of former status held in the PAA. 

14. Despite the fact that the Movants believe that they are entitled to abuse either (i) the 

version of the PAA Membership list that was shared with Movants’ Counsel or (ii) potentially 

another membership list that was wrongfully obtained by Movants - the fact of the matter is that the 

Movants’ improper solicitation email was sent to at least 100 persons who have either resigned their 

PAA membership or who have not been a PAA member for years.   Those persons have intentionally 

and voluntarily cut their ties with PAA and it is wholly inappropriate for Movants to be wrongfully 

“soliciting” non-members of PAA. 
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15. Throughout these proceedings the Debtors and their financial advisor Gleason & 

Associates, P.C. (“Gleason”) have worked tirelessly to stabilize the business records of the Debtors 

including the membership rolls and related contact information.  To that end, Gleason has prepared 

an analysis of PAA Member standing including designating members as “active” or “active non-

paying” or “resigned” and has included therewith copies of every resignation letter received by 

former PAA Members (the “Membership Analysis”).  So as to maintain the sanctity of the PAA 

Members’ Personally Identifiable Information, the Debtors have not appended the Membership 

Analysis to this Response but will make the Membership Analysis available for review under 

appropriate circumstances and as directed by this Court.  

16. Debtors did not send ballots to non-members and cannot fathom how a non-member 

is entitled to any interest in the PAA or has any right to vote on the Amended Plan. 

17. The Debtors have sent ballots to both their active paying and active non-paying 

members.  

18. Since the outset of the bankruptcy, certain of the Movants have continually voiced 

their disgruntlement about the business judgment of the Board, despite the fact that the 

overwhelming body of actual PAA Members approved the actions of the Board in securing Walnut 

Capital Acquisitions’ offer as the highest and best redevelopment partner for the PAA.   

19. It should not be lost on the Court that, to date, the disgruntled Movants have not 

obtained a higher and better offer, despite the diatribe they proffer at every opportunity.  The offer 

letters submitted by McKnight as a result of the Movants’ intentional interference with the Debtors’ 

plan process were NOT higher or better despite the fact that they may have contained thinly veiled 

promises designed to coddle the desires of the Movants and gain a last minute seat at the proverbial 

table after having participated in the HFF Bid Process and not been selected as the Debtors’ 

redevelopment partner.   
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20. The Debtors have dutifully exercised their business judgment while relying on their 

Court approved real estate and financial professionals and in that process selected Walnut as a 

partner and rejected McKnight’s “offers” or any other offer which was not likely to lead to a feasible 

path to a successful reorganization.  Their business judgment should be affirmed and their processes 

not undermined by further meddling of the Movants.  

21. Now the Movants inexplicably complain that the PAA consolidated all member 

classes into one class during the bankruptcy and all members have been given the opportunity to 

remain members by paying Preservation Class nominal dues of $50 per month or $150 per quarter. 

22. Movants also raise an additional corporate governance issue that has no bearing on 

the plan confirmation process by complaining that there was no annual meeting in April of 2018.  

These Movants know that the by-laws require a nomination committee to recommend a slate (which 

did not happen) and designate a quorum of at least 50 members present at the meeting, when, for the 

past several meetings, not more than 30 members have attended.    

23. Furthermore, pursuant to Pennsylvania Nonprofit Business Corporation Law, when a 

non-profit entity is in bankruptcy, the requirements under its bylaws are severely truncated to allow 

the entity to effectuate the reorganization and emerge from bankruptcy.  Specifically, section 5903 of 

the Pennsylvania Non-Profit Business Code provides in relevant part:   

The corporation shall have full power and authority to put into effect and 
carry out a plan of reorganization or arrangement . . .  and may take any 
proceeding and do any act provided in the plan or arrangement . . .  
without further action by its directors or members. Such power and 
authority may be exercised, and such proceedings and acts may be taken . 
. .  by designated officers of the corporation . . . with the effect as if 
exercised and taken by unanimous action of the directors and members of 
the corporation. Without limiting the generality or effect of the foregoing, 
the corporation may: 

. . . 
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(2) constitute or reconstitute and classify or reclassify its board of 
directors and name, constitute or appoint directors and officers in place of 
or in addition to all or some of the directors or officers then in office;… 

15 Pa.C.S.A. § 5903(b).      

24. It could not be clearer — the plain language of the section 5903 provides that while in 

bankruptcy the PAA, without members’ input, can reconstitute its Board and proceed with 

confirmation of the Amended Plan.  Section 5903 was patterned after section 1903 of the 

Pennsylvania Business Corporations Law, (See 15. PA. C.S.A. § 5903, Comments and Source Notes) 

and was enacted with the express legislative intent that “any proceeding or act under this subpart may 

be effected pursuant to an order of the court or judge, including an order confirming a plan of 

reorganization, without the necessity of action by or approval of the board of directors, shareholders 

or officers of the corporation which would otherwise be required under this subpart.” See 15 Pa. 

C.S.A. § 1903, Committee Comment 1990.  This specific legislative intent is further explained in the 

Committee Comment to § 1903 which clearly states:  

This provision is intended to eliminate completely from bankruptcy 
cases and proceedings any issue as to the compliance of a 
Pennsylvania corporation that is a debtor under any chapter of the 
Bankruptcy Code with the procedural, structural and other 
requirements of the 1988 BCL.  Subsection (b) also sets forth by way 
of illustration and not limitation the kinds of proceedings and acts 
which may be taken.   

15 Pa.C.S.A. § 1903, Committee Comment 1990 (emphasis added). 

25. Accordingly, any position taken by the Movants that the Debtors were required to 

hold board elections or an annual meeting in order to proceed with the Amended Plan is incorrect and 

ignores the provisions of the Pennsylvania Nonprofit Business Corporation Law and the legislative 

intent underlying that law.   
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26. Notwithstanding the clear authority rested in the Board, under the current plan 

process, the PAA Members clearly have a “say” in what happens to the PAA as they are now in an 

impaired class and have been given the right to vote on the Amended Plan.  So far, votes have been 

overwhelmingly in favor of confirmation.   

27. The Amended Plan is a plan that provides a 100% dividend to every creditor in the 

case, has a robust escrow for a potential tax liability that the Debtors do not believe exists but which 

has been funded in the amount demanded by the taxing bodies, and provides for the future use of the 

PAA facilities to active members who, to date, have been willing to assume the risk that is explained 

in the Disclosure Statement and Amended Plan.  

28. By all accounts, upon confirmation, this will be a successful Chapter 11 

reorganization. 

29. The Court should put a stop, now, to the efforts of these Movants to derail a 100% 

Amended Plan, deny the Motion, and move on to the confirmation hearing. 

 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 
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WHEREFORE, the Debtors respectfully request this Honorable Court to deny the Motion 

and for such other and further relief as is appropriate. 

 Respectfully submitted: 

Date:      May 5, 2018     TUCKER ARENSBERG, P.C. 

/s/ Jordan S. Blask     
Jordan S. Blask, Esquire  
PA ID No. 308511  
Matthew J. Burne, Esquire  
PA ID No. 318444  
Sloane B. O’Donnell, Esquire  
PA ID No. 321295  
1500 One PPG Place  
Pittsburgh, PA 15222  
Phone: 412-566-1212  
jblask@tuckerlaw.com  
mburne@tuckerlaw.com 
sodonnell@tuckerlaw.com 
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From: yrose@ [mailto:yrose@ ] 
Sent: Thursday, May 03, 2018 6:56 PM 
To:  
Subject: Important Update regarding the PAA 

Dear fellow PAA member, 

This letter is in regard to the PAA’s current plan to emerge from bankruptcy which you are 
being asked to vote on.  We are members who care deeply about the PAA and feel the current 
plan is seriously flawed and could result in the end of our historic club.  The reasons for this 
are: 

1.)  Under the current plan, the clubhouse building is being sold to Walnut Capital and PAA 
members have absolutely no guarantee of any space in the clubhouse or money to operate a 
club.  This is because all the accommodations for the club are contingent on the PAA board of 
directors successfully arguing that there will be no taxes owed on the sale, yet the IRS and PA 
Department of Revenue (the “DOR”) have repeatedly objected to this and insist that there will 
be significant taxes owed.  For that reason, Walnut is setting aside $3,500,000 in an escrow 
account in case the taxes are owed, but as stated on page 22 of the plan: “should the Debtors 
be wrong respecting the tax effect of the sale, Walnut PAA will not be required to provide 
all or some of the Redevelopment Amenities or the full service banquet facilities.”  A more 
detailed explanation of this critical point is below under Taxes Explained. 

2.)  Other interested developers have made offers to the PAA board of directors as recently as 
April 2018 that would have paid all the club’s debt and guaranteed more amenities and money 
for the club’s future yet these offers were rejected by the board.  Due to the bankruptcy 
process, there is no way for members to see the details of any such offers unless the current 
plan is rejected by voting NO.  If the current Walnut plan is voted down it is very likely those 
interested developers will then have the opportunity to make an offer to the court, seeing as the 
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board dismissed this opportunity outright.  To summarize: if the Walnut Plan is voted down, 
then another party can make its offer which includes significantly better amenities.  If the Plan 
is approved, however, no other amenities can or will be offered to the PAA. 

3.)  We the members of the PAA are an impaired class of interests under the proposed Plan. At 
the April 10, 2018 hearing, counsel for the board took the position that there was no need for 
the members to vote on this plan, but we are thankful that they eventually changed their 
position and sent out ballots.  Each member has a right to vote on the future of the PAA in the 
Bankruptcy Court.  For purposes of voting on the Plan, you are considered to be a member if 
you were a member in good standing as of May 1, 2017—no matter if you have not kept 
current on your dues.  In order for a vote to count, the ballot must be filled out and returned to: 
Jordan S. Blask, Esq. at Tucker Arensberg, P.C., 1500 One PPG Place, Pittsburgh, PA 
15222.  Mr. Blask must receive the ballot before 5:00 pm EDT on May 23, 2018.  This is a 
hard deadline that will not be extended.  No matter how you feel please mail in your ballot, if 
you do not vote your opinion does not count. 

Please join fellow PAA members for an informal discussion and Q & A session at the 
Wyndham University Center, 100 Lytton Avenue, Pittsburgh PA 15213 one of the following 
dates/times: 

May 8, 6-7pm, Oakland Room 
May 17, 6-7pm, Oakland Room 

And the last bit of news, former PAA President Frank Gustine  has expressed his interest to run 
for President of the Club once again! Frank would like to help see the PAA become the great 
success it once was. This may yet be possible under a different arrangement, but it is not likely 
under the current plan. 

 Sincerely,  

Frank Gustine, Irwin Kotovsky, Charles Pringle, Kay Merge, Lovey Kreitzer, Rich Velan, 
Gerald Krupp, Rick Evans, Robert Semethy Jr., Dr. Peter Bower, Dr.Lila Penchansky, Yvonne 
Lynn Rose and other concerned PAA Members 

Case 17-22222-JAD    Doc 756-1    Filed 05/05/18    Entered 05/05/18 17:19:53    Desc 
 Exhibit A    Page 3 of 6



4

Case 17-22222-JAD    Doc 756-1    Filed 05/05/18    Entered 05/05/18 17:19:53    Desc 
 Exhibit A    Page 4 of 6



5

Taxes Explained 

All of the PAA’s potential future amenities are contingent on the tax strategy succeeding, the 
same tax strategy that the IRS and PA Department of Revenue have repeatedly objected to as it 
is stated in the Disclosure Statement. Walnut is setting aside $3,500,000 in an escrow account 
until such time as the PAA’s nefarious capital gains tax problem is resolved.  If the Plan put 
forth by the Board works and there is no taxable event as a result of the sale, the Grill Room 
will be preserved.  However, there will be no kitchen, no banquet or meeting facilities, no pool, 
no artwork to be displayed, no assurances that the building will be called the “PAA”, and 
virtually no parking.  And $2,000,000 of the $3,500,000 can then be used by Walnut PAA to 
build a workout facility in the basement, squash courts on the roof and nothing else.  (The first 
$500,000 of the $3,500,000 not used to pay taxes will be returned to Walnut.  The last 
$1,000,000, if available, will be given to the PAA for the Board to use.  The Board has 
publicly stated that it intends to use that money to hire an athletic club manager.) 

If the sale of the club is a taxable event, and the estimated $3,500,000 is due and owing to the 
IRS and the PA Department of Revenue (the “DOR”), then the Plan specifically states in 
Section 2 D that (a) the Club’s lease will be terminated and (b) Walnut PAA will have no 
obligation to deliver any space whatsoever to the PAA.  In other words, if the Board of the 
PAA is not successful in overturning the IRS and the PA DOR’s tax claims, then the PAA will 
not have a home in the PAA building and will most likely cease to exist.  While we cannot 
opine on the taxes because we are members and not tax experts, it is important to note that both 
the IRS and the PA DOR requested that the bankruptcy court add language to the Disclosure 
Statement explaining that they have not analyzed the Board’s tax analysis and reserve all rights 
to disagree with it, specifically:   

The IRS and DOR have not evaluated or approved the Debtors’ proposed tax-
planning measures. Nor have the IRS or DOR agreed in any way that the proposed 
sale . . . will be non-taxable event.  The IRS and DOR have informed the Debtor 
that they reserve all rights to disagree as to the Debtors’ tax analysis, and that they 
reserve the right to challenge the appropriateness of using 11 U.S.C. [section] 505. 

See page 16 of the Disclosure Statement mailed to you by the Board. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 
In re: 

PITTSBURGH ATHLETIC 
ASSOCIATION, et al1 

  Debtors, 

Jointly Administered at:  
Case No. 17-22222-JAD 
 
Bankruptcy Case Nos: 
17-22222-JAD, and 
17-22223-JAD 

IRWIN KOTOVSKY, FRANK W. 
GUSTINE, JR., RICHARD J. VELAN, 
YVONNE L. ROSE AND KAY MERGE, 
  Movants, 
 

v. 
 
PITTSBURGH ATHLETIC 
ASSOCIATION et al, 

Respondents. 

     
    Chapter 11 
 
   Related to Doc. Nos.  724 and 750  

   Doc No. _____ 

 

 
ORDER DENYING EXPEDITED JOINT MOTION TO RETRACT AND CORRECT THE  

APRIL 27, 2018 SOLICITATION LETTER AND TO WHOM BALLOTS WERE SENT 
 

AND NOW  this _______________  day of May, 2018, after notice and hearing and 

consideration of the Joint Motion to Retract and Correct the April 27, 2018 Solicitation Letter and To 

Whom Ballots Were Sent and the Responses thereto, 

IT IS ORDERED that,   

for the reasons expressed on the record this date, the Motion is DENIED. 

     
 _________________________________________ 
 JEFFERY A. DELLER,  
 Chief U.S. Bankruptcy Judge 
 

                                                           
1 The Debtors have the following case pending Pittsburgh Athletic Association, Case No. 17-22222-JAD and the 
Pittsburgh Athletic Association Land Company, Case No. 17-22223-JAD, both cases are being jointly administered 
under Case No. 17-22222-JAD. 
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