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AGENDA FOR PRESENTATION
 Tort Claims for Aircraft Noise
 Trespass
 Nuisance

 Restrictions on suing Federal Aviation Administration
for Aviation Noise
 Federal Tort Claims Act

©Leech Tishman 2018

TORT CLAIMS FOR AIRCRAFT NOISE

 Trespass
 Nuisance. Two Types:
 Continuing Nuisance
 Permanent Nuisance
 Also, distinction between Public and Private Nuisance
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TRESPASS
 Trespass constitutes “an interference with that exclusive
possession of land and everything below and above it.”

 It involves an unauthorized physical entry onto another’s land.
 Such physical invasion need not involve entry by persons or tangible
objects and may instead constitute such things as smoke, gasses, and
odors.

 Flight by aircraft in the air space above the land of another
is a trespass if, but only if,

 (a) it enters into the immediate reaches of the air space next to the land;
and
 (b) it interferes substantially with the other’s use and enjoyment of his
land.
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NUISANCE
 A nuisance is “that activity which arises from



unreasonable, unwarranted or unlawful use by a person of
his own property, working obstruction or injury to right of
another, or to the public, and producing such a material
annoyance, in convenience and discomfort that law will
presume resulting damage.” Black’s Law Dictionary.
A nuisance, then, is exactly what it sounds like –
something that is a nuisance and for which a court will
assess damages.
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PUBLIC AND PRIVATE NUISANCE
 A public nuisance interferes with the public as a class, not



merely one person or a group of citizens.
A private nuisance is an interference with a person's
enjoyment and use of his land.
A nuisance can be both public and private, called a “mixed
nuisance.”
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PERMANENT NUISANCE




“Permanent nuisances are of a type where by one act a permanent injury
is done, and damages are assessed once for all. In such cases, plaintiffs
ordinarily are required to bring one action for all past, present and future
damage within three years after the permanent nuisance is erected.”
Santa Fe Partnership v. Arco Prods. Co., 46 Cal.App.4th 967 (2nd App.
Dist. 1996).
Diminution of property value can only be recovered in a permanent
nuisance case.

©Leech Tishman 2018

CONTINUING NUISANCE




“If a nuisance is a use which may be discontinued at any time, it is
considered continuing in character and persons harmed by it may bring
successive actions for damages until the nuisance is abated. Recovery is
limited, however, to actual injury suffered prior to commencement of
each action. Prospective damages are unavailable.” Santa Fe
Partnership v. Arco Prods. Co., 46 Cal.App.4th 967 (2nd App. Dist. 1996).
Loss of use can be recovered in a continuing nuisance case. So can
transitory physical damages.
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CONTINUING NUISANCE, P.2
 In Baker v. Burbank-Glendale-Pasadena Airport Authority,



39 Cal.3d 862 (1985) the California Supreme Court says
nuisance and trespass are available against airport
owner/operator because they have responsibility to abate
noise as much as they can.
Also states that lawsuits concerning airport operations are
“quintessential” continuing nuisance.
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SAN FRANCISCO SMALL CLAIMS LITIGATION


San Francisco International Airport Small Claims Litigation. Group of 170 residents
filed small claims lawsuits of $750 apiece (the limit at the time) for nuisance
against the owner/operator of SFIA, the City and County of San Francisco.



“As a whole, the Plaintiffs are a sincere and reasonable group of people who
understand and accept the fact that the Airport is going to remain their neighbor
and that they must bear some inconvenience as part of the price of a modern
transportation system. But the price they have had to pay here in the subject period
is not a reasonable one.” Decision in Dyson v. City and County of San Francisco, No.
50885 (Cal. Mun. Ct., San Mateo County 1982).



Effective because: (1) “reasonable” amount of damages; (2) many plaintiffs; (3)
based on continuing nuisance claims; and (4) ability to file claims on a rolling basis.
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CHALLENGES PRESENTED BY NEXTGEN
 Many residents live away from the airport, in areas





that are below 65 DNL.
Previous successful lawsuits generally involve suing
the airport owner/operator over aviation noise.
Changes to Flight Routes, Paths, Procedures is the
sole responsibility of the F.A.A.
Many residents were unaware that the changes had
been or were being made until after the time to
challenge the F.A.A.’s action had passed.
Suing the F.A.A. is a tough proposition.
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RESTRICTIONS ON SUING THE F.A.A.
 The F.A.A. is a federal agency.
 Very few opportunities to sue the F.A.A. for the actions it takes.
 No citizen’s suit provision that are found in other environmental
laws.
 Small window of opportunity to file suit – 60 days to challenge an
F.A.A. action.

 Tort claims, such as trespass and nuisance, are based
on state law and therefore cannot be brought in
federal court.

 No federal cause of action for tort claims.
 F.A.A. is protected by sovereign immunity from tort claims.
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FEDERAL TORT CLAIMS ACT
 “Waiver of sovereign immunity.” As such, the law must

be strictly followed.
 28 USC § 1346 (b) states the basis for claims as the
“negligent or wrongful act or omission” of any
government employee while acting within the scope of
his employment.
 Consequently, virtually every kind of negligence action
that could be brought against private individuals can
be maintained against the government whether based
on misfeasance or nonfeasance
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FEDERAL TORT CLAIMS ACT, P.2
 The Basic process for filing a claim under the FTCA is
this:

 File an administrative claim with the proper governmental agency
 The governmental agency has 6 months to grant or deny the claim
 If the governmental agency denies the claim, the claimant has 6
months to file a Complaint with the U.S. District Court, if he/she
so chooses.
 If the governmental agency neither grants nor denies the claim
within 6 months, then after the 6-month period has passed, the
claimant has 6 months to file a Complaint with the U.S. District
Court, if he/she so chooses.
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ADMINISTRATIVE CLAIM REQUIREMENT








The FTCA requires that a written
claim must first be presented to
the appropriate federal agency.
Standard Form 95 may be used
for the filing of a claim against the
FAA.
https://www.gsa.gov/portal/form
s/download/116418
The claim must be for money
damages in a sum certain.
The claim must be signed by the
claimant or his/her
representative.
One claimant per claim form.
Notice must be presented to the
“appropriate federal agency.”
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ADMINISTRATIVE CLAIM REQUIREMENT: DAMAGES






28 USC § 2675(b) limits the
amount of damages awarded to
the amount claimed before the
administrative agency.
This must be kept in mind when
filing the initial claim so as not to
limit yourself as to the damages
you may seek if the administrative
claim process is unsuccessful and
a lawsuit becomes necessary.
The only exception is when an
increased amount is based upon
newly discovered evidence not
reasonably discoverable at the
time of presenting the claim.
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DAMAGES, P.2
 A cause of action need not be stated in the claim, but
if a suit is later brought in the U.S. District Court, it
may be brought only on those facts and theories
presented in the claim.
 Regulations require “additional information” be
provided to support the claim. 28 C.F.R. § 14.4. The
extent of the “additional information” is subjective.
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DAMAGES, P.3
 What information do you need to present?
 Successful nuisance claims have presented:
 The specific facts of their situation. A list of dates and times of
overflights that caused the damage, along with the damage they
caused.
 Other evidence about aviation noise in general, such as tape
recordings, noise measurements, maps, and expert reports on
the measurements and on the health effects of noise.

 How you arrived at the valuation of the damages.
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STATUTE OF LIMITATION
 The limitations period is a matter of federal not state law. In
effect, there are two “statutes of limitations:”

 The claim must be filed within two years after accrual of the cause of action,
that is after the event complained of;
 Suit must be filed within six months after the date of mailing by the
government of its notice of final denial of the claim by the agency to which it
was presented.

 In a claim for continuing nuisance, the cause of action


“accrues” whenever an aircraft flies overhead and causes
damage.
The failure of an agency to make final disposition of a claim
within six months after it is filed shall, at the option of the
claimant any time thereafter, be deemed a final denial of the
claim for purposes of this action. See 28 USC § 2675
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FILING SUIT IN FEDERAL COURT
 Must be filed in the U.S. District Court for the district





in which the claimant lives or the injury took place.
The controlling law is the law of the state where the
act of omission occurred .
Relief is limited to money damages.
The amount of recovery cannot exceed the amount
claimed in the administrative claim.
No punitive damages and no prejudgment interest
damages.
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SUMMARY AND QUESTIONS
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