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ART & CULTURAL HERITAGE LAW COMMITTEE 

Williams v. Nat’l Gallery of Art  — 

Nowhere to Turn for Victims of post-1945 Theft of Art 

By: Kathleen A. Nandan1 

Plaintiffs-
Appellants, heirs of 
Margarete (“Greta”) 
Moll, sued Great 
Britain, the National 
Gallery, London, 
and the American 
Friends of the Na-
tional Gallery, Lon-
don, Inc. to recover a 
painting by Henri 
Matisse entitled Por-
trait of Greta Moll 
(the “Painting”).   
Focusing largely on 
foreign sovereign 
immunity, the lower 
court dismissed the 
lawsuit.2 The U.S. 
Court of Appeals for 
the Second Circuit 
affirmed that deci-
sion in an un-
published summary 
order dated Septem-
ber 10, 2018.3 

In 1908, Oskar Moll 
purchased a portrait 
of his wife Greta 
from Henri Matisse, 
from whom he had 
commissioned the 
work.  The Molls 
lived in Berlin when World War II began; 
they and the Painting survived the war.  
In 1946, given the turmoil of post-war 
Berlin, the Molls decided to move to 
Wales, and, in order to protect the Paint-
ing from looting, they decided to send the 
Painting to Switzerland to be held by an 
art dealer.  Oskar’s former student offered 
to take the Painting to Switzerland, and, 
after Oskar’s death in 1947, the student 
took the Painting, but converted it and 

kept the proceeds, later confessing to Greta 
that she had used the Painting to secure a 
loan from the art dealer.4  A New York art 
gallery acquired the painting in 1949.  
Thereafter, the painting was transferred a 
number of times and, in 1979, two years 
after Greta died, the National Gallery – a 
public entity wholly owned by Great Britain 
-- acquired the Painting.5  Plaintiffs alleged 
that the National Gallery “ignored the red 
flag that the [P]ainting had been transferred 
in the immediate aftermath of WWII, and 
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the warnings given by the United States 
government . . . to be especially diligent 
with regard to art transacted at that time.”6 

At some time after 1979, the Plaintiffs 
informed the National Gallery that the 
Painting had been stolen from Moll and 
began corresponding about the Painting’s 
provenance, but the National Gallery re-
jected Plaintiffs’ claims, asserting that it 
had good title and that it had conducted 
reasonable due diligence when it acquired 
the Painting.7  Meanwhile, the Plaintiffs 
had filed a request for return of the Paint-
ing with the British Spoilation Advisory 
Panel (“SAP”), a body that resolves Holo-
caust era art claims.  The SAP declined to 
adjudicate the request, noting that its juris-
diction was limited to the Nazi era, which 
ended in 1945, but the events leading to 
the Painting’s theft occurred in 1947.8   

Plaintiffs thereafter brought suit in the 
Southern District of New York seeking 
declaratory relief.9  The Defendants – 
Great Britain, the National Gallery, and 
American Friends (a U.S.-based non-profit 
that operates for the benefit of the Nation-
al Gallery and which the Plaintiffs alleged 
was the National Gallery’s alter ego)10 -- 
moved to dismiss.  The district court 
granted those motions, finding that the 
Plaintiffs’ claims were barred by the For-
eign Sovereign Immunities Act (the 
“FSIA”), the statute of limitations, and the 
doctrine of laches.  

On appeal, the Second Circuit affirmed the 
lower court’s finding that it lacked subject 
matter jurisdiction over the dispute be-
cause the Plaintiffs had failed to plead that 
the Painting had been “taken,” a necessary 
element under the claimed FSIA excep-
tion.11   

The FSIA “provides the sole basis for ob-
taining jurisdiction over a foreign state,” 
including its agencies and instrumentali-
ties, such as the National Gallery.12 The 
FSIA generally confers immunity upon 
foreign states facing suit in U.S. courts, 
but it also provides for a number of excep-
tions to this general rule.13  The expropria-
tion exception applies when a plaintiff 
demonstrates that:  (1) rights in property 
are at issue; (2) property was taken; (3) the 
taking was in violation of international 
law; and either (4)(a) the property is in the 
United States in connection with commer-
cial activity being undertaken by the for-
eign state; or (4)(b) the property is owned 
or operated by the foreign state’s agency 
or instrumentality which is engaged in 
commercial activity in the United States.14  
The Second Circuit explained that, as used 

in the statute, the term “taken” “refers to 
acts of a sovereign, not a private enterprise, 
that deprive a plaintiff or property without 
adequate compensation.”15  Because Oskar 
Moll’s former student,  a private actor, had 
stolen the Painting, the Court agreed that 
the Plaintiffs had failed to plead the requi-
site elements of the exception and that the 
district court therefore lacked subject matter 
jurisdiction.   

Plaintiffs claim to be the rightful heirs to 
stolen artwork now held by the instrumen-
tality of a foreign state, but they are without 
recourse in either U.S. or U.K courts.16  The 
district court never resolved the question of 
whether the National Gallery was a good 
faith purchaser of the Painting (noting that 
resolution of that question was not neces-
sary to its decision),17 and the Plaintiffs’ 
lawyers complained that they have been 
denied their day in court.18 However, nei-
ther U.S. nor U.K law provides relief based 
upon the specific facts at issue here, where 
the artwork was stolen after World War II 
and by a private actor.  As noted in another 
case involving artwork misappropriated 
after the Nazi era and involving the applica-
tion of laches, in cases like this, courts are 
left “in the unenviable position of determin-
ing who gets the artwork, and who will be 
left with nothing despite a plausible claim 
of being unfairly required to bear the 
loss.”19 

♦__________________________________
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