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Understanding your Client’s Liability Under 

Title III of The Americans With Disabilities 

Act and The Unruh Act 
 

By: Alisa N. Carr and Alan M. Kindred 

        Leech Tishman  
 

In the last several years, private plaintiffs and advocacy 

groups, on behalf of disabled Americans, have initiated 

thousands of lawsuits seeking court orders that require 

property owners, tenants and operators to comply with 

the access provisions of the Americans with 

Disabilities Act (“ADA”) and its California 

counterparts, the Unruh Civil Rights Act and Disabled 

Persons Act (collectively “Unruh Act”).  Since the 

ADA and the Unruh Act permit plaintiffs to recover 

attorney’s fees and costs from the defendants, and in 

the case of the Unruh Act, statutory damages, this 

litigation can be costly.  If your client’s business is 

open to the public, compliance with access regulations 

is critical.  

 

Traditionally limited to barrier litigation for physical 

properties such as retail stores, shopping malls and 

restaurants, there has been an explosion of ADA 

website and mobile app litigation in the last several 

years and confusion as to who needs to comply and 

how.   

 

What is Title III of the ADA? 

The ADA was enacted in 1990 to provide a clear and 

comprehensive national mandate for the elimination of 

discrimination against individuals with disabilities. 42 

U.S.C. § 12101(b)(1).  Title III of the ADA (“Title 

III”), and corresponding federal regulations, prohibit 

discrimination against persons with disabilities by any 

person who owns, leases or operates a place of public 

accommodation.  42 U.S.C. § 12182(b)(1)(A)(i). 

 

What is a Public Accommodation? 

A public accommodation is defined as a private entity 

whose operations affect commerce, and falls within one 

of the 12 enumerated categories of 42 U.S.C. § 12181

(7).  Examples include hotels, restaurants, bars, movie 

theaters, retail stores, health care providers, 

professional offices, hospitals, schools, day care 

centers, gyms and golf courses. This extensive list of 

categories is liberally construed to afford people with 

disabilities equal access to the wide variety of 

(Continued to page 12) 

establishments available to the nondisabled. PGA 

Tour, Inc. v. Martin, 532 U.S. 661, 667  (2001).  

 

Obligations of a Public Accommodation  

To comply with the ADA, a public accommodation 

must remove architectural barriers in existing 

facilities  where such removal is “readily 

achievable” (42 U.S.C. § 12182(b)(2)(A)(iv)) and 

design and construct facilities for first occupancy no 

later than 30 months after July 26, 1990 that are 

readily accessible to and usable by individuals with 

disabilities. 42 U.S.C. § 12183(a).  In addition to 

physical barrier removal, a public accommodation is 

required to also: (i) provide goods in an integrated 

setting, (ii) eliminate unnecessary eligibility 

standards (iii) make reasonable modifications in 

policies, practices, and procedures that deny equal 

access to individuals with disabilities, (iv) furnish 

auxiliary aids when necessary to ensure effective 

communication  and (iv) provide equivalent 

transportation services. 

 

ADA Litigation  

Typical ADA architectural barrier litigation 

concerns the amount, width and marking of 

handicap parking, the slope of parking lots, 

entrances, wheel chair ramps, the existence and 

design of curb cuts, the height of check-out counters, 

accessibility to dressing and washrooms and 

sufficient clearance between merchandise racks.   

Removal of an architectural barrier is readily 

achievable if it is “easily accomplishable and able to 

be carried out without much difficulty or expense.” 

What is readily achievable is determined on a case-

by-case basis in light of the resources available.  The 

obligation to remove barriers, when achievable, is a 

continuing one which may change as a business 

grows or circumstances change.  Whether a facility 

meets the “readily accessible” requirement is 

defined, in part, by the ADA Accessibility 

Guidelines (“ADAAG”).  Compiled by the DOJ and 

incorporated into the Code of Federal Regulations, 

the latest version of the ADAAG (2010) became 

mandatory on March 15, 2012 and establishes the 

technical standards required for “full and equal 

enjoyment” of a public accommodation.  

 

To prevail on a discrimination claim under Title III, 

a plaintiff must prove that: (1) he/she is disabled 

within the meaning of the ADA; (2) the defendant is 



   PAGE 12                                                                              www.wsbcba.org                                                                December 

 

a private entity that owns, leases, or operates a place 

of public accommodation; and (3) the plaintiff was 

denied public accommodations by the defendant 

because of his/her disability. Liability is imposed upon 

any person who owns, leases (or leases to) or operates 

a place of public accommodation that discriminated 

against an individual on the basis of a disability.  To 

impose liability, the barrier does not need to 

completely preclude the plaintiff from entering or 

using the facility; it need only interfere with the 

plaintiff’s full and equal enjoyment of the facility.  

While a private plaintiff may only seek injunctive 

relief in the form of remediation and reasonable 

attorneys’ fees, these damages can be very costly and 

both landlords and tenants have liability, even if a 

Lease Agreement shifts liability or contains 

indemnification provisions. 

 

The California Unruh Civil Rights Act and SB 269 

The Unruh Act also prohibits arbitrary discrimination 

in public accommodations.  In 1992, the California 

Legislature amended the Unruh Act to specify that a 

violation of the ADA shall also constitute a violation 

of the Unruh Act.  Munson v. Del Taco, Inc., (2009)  

46 Cal. 4th 661, 668–669. The amendment was 

intended to allow persons injured by a violation of the 

ADA to seek the full range of remedies provided 

under the Unruh Act.  Unlike the ADA, that does not 

allow a plaintiff to recover damages, the Unruh Act 

permits recovery of plaintiff’s actual damages (in 

some cases treble damages), and a minimum statutory 

award of $4,000 per violation. Civ. Code, § 52, subds. 

(a), (c)(3). 

In an effort to curb the explosion of ADA litigation, 

Governor Brown signed SB 269 in 2016, creating a 

rebuttable presumption that certain technical 

violations do not cause a complaining individual 

(plaintiff) to experience “difficulty, discomfort or 

embarrassment,” which would otherwise entitle a 

plaintiff to statutory damages. SB 269 also exempts 

modest-sized businesses from liability for statutory 

damages if their premises were inspected by a 

Certified Access Specialist (“CASp”) before a claim is 

filed and all required corrections are completed within 

120 days of the inspection (and up to 180 days if 

delays are caused by a building permit approval).  

 

 

 

Is a Website and Mobile App Required to Comply 

with the ADA? 

The Department of Justice has consistently said yes.  

The Federal Courts of Appeals are split on whether 

the term "public accommodation," as used in the 

ADA, refers to an actual physical structure or 

whether it has some broader meaning, such as a 

website and/or a mobile app.    

 

The Courts in Robles v. Domino’s Pizza, 913 F.3d 

898 (9th Cir. 2019) and Martinez v. San Diego County 

Credit Union, 50 Cal. App. 5th 1048 (2020) have 

held that a denial of equal access to a website can 

support an ADA claim if the denial has prevented or 

impeded a disabled plaintiff from equal access to, or 

enjoyment of, the goods and services offered at the 

defendant's physical facilities.  Litigation is permitted 

if there is a nexus between the website (or app) and a 

physical structure. 

 

Are Their Technical Standards for 

Websites and Mobile Apps? 

No.  However, the Department of Justice and various 

federal and state courts have consistently held that 

websites of public accommodations need to comply 

with the WCAG 2.0 AA standards published by the 

World Wide Web Consortium (“W3”); an 

organization  that develops standards for the World 

Wide Web.  www.w3.org.  

 

The WCAG 2.0 AA success criteria are here:  

https://www.w3.org/TR/WCAG20/.   

 

On June 5, 2018 the W3 updated the success criteria 

to WCAG 2.1, however, the courts have not yet 

adopted this criteria as the compliance standard.    

 

Best Practices to  

Prevent Accessibility Litigation  

 

Websites: 

  

 Identify barriers to access – review your 

website for accessibility.  A common 

online tool that provides a preliminary 

review is WAVE, a tool for Chrome and 

Firefox that can be found here: 

https://wave.webaim.org/  

 

 

(Continued from page 11) 
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https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=2e4d6bea-750d-47d8-8da0-4738e70fea6b&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4WH2-HGD0-TXFN-8329-00000-00&pdpinpoint=PAGE_668_3061&pdcontentcomponentid=4861&pddoctit
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=2e4d6bea-750d-47d8-8da0-4738e70fea6b&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4WH2-HGD0-TXFN-8329-00000-00&pdpinpoint=PAGE_668_3061&pdcontentcomponentid=4861&pddoctit
https://advance.lexis.com/document/midlinetitle/?pdmfid=1000516&crid=45231762-c7ce-448f-8955-6f4b5dd0e64e&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A610M-12Y1-FFMK-M0P0-00000-00&pdcomponentid=4860&ecomp=vzhdk&earg=sr121&prid=a2ca66b6-6a7
https://advance.lexis.com/document/midlinetitle/?pdmfid=1000516&crid=45231762-c7ce-448f-8955-6f4b5dd0e64e&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A610M-12Y1-FFMK-M0P0-00000-00&pdcomponentid=4860&ecomp=vzhdk&earg=sr121&prid=a2ca66b6-6a7
https://advance.lexis.com/document/midlinetitle/?pdmfid=1000516&crid=45231762-c7ce-448f-8955-6f4b5dd0e64e&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A610M-12Y1-FFMK-M0P0-00000-00&pdcomponentid=4860&ecomp=vzhdk&earg=sr121&prid=a2ca66b6-6a7
https://en.wikipedia.org/wiki/Standards_organization
https://en.wikipedia.org/wiki/Standards_organization
https://en.wikipedia.org/wiki/World_Wide_Web
http://www.w3.org
https://www.w3.org/TR/WCAG20/
https://wave.webaim.org/
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A list of over 100 additional “web checkers” can 

be found here:  http://www.w3.org/WAI/ER/

tools/ 

 

 Consult with professionals to understand 

your legal obligations and how to meet the 

WCAG 2.1 AA success criteria. 

 

 Create and post on your website a web 

accessibility plan – how can persons with 

disabilities gain full access to your website or 

contact your company to raise issues? 

 

 Hold third party vendors accountable for 

accessible design.  If your company 

outsources code writing and design; ensure 

your contracts mandate WCAG 2.1 AA 

compliance. 

 

 Routinely monitor for accessibility 

particularly with respect to dynamic content.  

 

 Ensure that your website uses software that is 

easily usable by the disabled – such as voice 

recognition software. 

 

Physical Barriers: 

 

 Regularly review handicap parking spaces, 

ramps and access aisles to ensure they are 

accessible, have the requisite signage, 

markings, slope and width 

 

 Regular review of bathrooms, counters, 

aisles and check-out areas including removal 

of merchandise that impedes access 

 

 Consult with an accessibility specialist, 

including before construction and/or execution 

of a Lease Agreement to ensure the property is 

compliant 

 

 Do not rely upon an Occupancy Permit to 

presume accessibility  

 

Accessibility litigation can be costly and time 

consuming. Encouraging your public accommodation 

client to periodically review  their physical and digital 

properties is recommended to not only avoid litigation 

but to ensure access to disabled patrons.  

 

   

Attention Attorneys  

Juvenile Law  

Dental & Professional  

Malpractice 

Want to expand your clientele? Let us help you. 

Join the Lawyer Referral Service today and let 

us bring the clients to you! We currently need 

the following attorneys who specialize in:  
 

 

 

 
 

 

 

 

LAWYER REFERRAL SERVICE 

of the Western San Bernardino County Bar 

Association 

P.O. Box 624 • Rancho Cucamonga, CA  91729 

Phone: (909) 945-2980 ~ Fax:  (909) 483-0553 

mail@wsbcba.org 

Civil Rights 

Immigration 

Landlord/Tennant 

http://www.w3.org/WAI/ER/tools/
http://www.w3.org/WAI/ER/tools/
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NICU and see the new babies that have to stay in the hospital for a few days until they are well enough to go 

home.  What a blessing it is to see the nurses taking care of these young babies to make them well enough so 

that they can be received by their parents.  We also have an opportunity to visit with our friends who work at 

the hospital, and we wish them good tidings and thank them for working on the holiday and taking the time to 

take care of others who are sick and in need of care.   

 

When Billy Joel wrote “We Didn’t Start the Fire, it was always burning, since the world’s been turning” I 

never thought that I would experience personally such a turbulent time as we face today.  Certainly, the lives 

of countless people have been turned upside down by this pandemic.  I grieve for the families of 252,000 

Americans that have died and for the 1,340,000 that have died worldwide.  I will not debate what started this 

fire, because I do not want to be political in any of my presidential messages. 

 

As I weigh the daily changes in my life as many of you do, I think about all of the blessings that my family and 

my friends have.  We have each other, we have our faith, we have our family, and we have a love for our 

neighbors, community, and country.  My faith in humanity and thinking positively toward the future, has 

greatly helped myself and my family get through these past nine months.  I hope that each of you have a 

system in place that will allow you to also flourish and succeed during these turbulent times. 

 

While this President’s Message has been different in many ways than those from past presidents, I hope that 

each of you will feel a little bit better about where we are right now.  Despite the difficulties, I embrace the 

holiday season for its compassion, love, and hope that we give each other, whether we are close friends, 

family, or just someone we meet every once in a while.  I want to wish each and every one of you and your 

families and everyone you know, the happiest and the healthiest holiday season.   

 

In conclusion, as always, I ask each of you to work well for your clients, and always care about our noble 

profession, our system of justice, our community, and our society. Happy Holidays! 
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