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 Plaintiff’s Complaint alleges that he was sexually abused as a child more than 50-years 

ago, “on at least ten (10) to fifteen (15) occasions over the course of one (1) year” in 1968 or 1969 

when he was between 10 and 11 years old by non-party, John Hunter (“Hunter”), who is alleged 

to have been “a basketball coach affiliated, employed and/or an agent of Defendant ” 

and with respect to which Hunter is alleged to have been “under the direct employ, supervision, 

control, and agency of Defendant .  

 Defendant filed this motion to dismiss under R. 4:6-2(e), claiming that Defendant did not 

exist until 1977 – more than 10 years after the alleged events occurred. Defendant further argued 

that this motion should be granted based on (1) the inapplicability of the Child Sexual Abuse Act 

(“CSAA”); and (2) Statute of Limitations. Plaintiff opposed the motion.  

MOTION TO DISMISS STANDARD 

Rule 4:6-2(e) permits dismissal of a complaint for failure to state a claim. The New Jersey 

Supreme Court has said that “the test for determining the adequacy of a pleading is whether a cause 

of action is ‘suggested’ by the facts.” Printing Mart-Morristown v. Sharp Electronics Corp., 116 

N.J. 739, 746 (1989) (quoting Velantzas v. Colgate-Palmolive Co., 109 N.J. 189, 192 (1988)). The 

reviewing court does not consider whether the plaintiff can prove the allegation in the complaint; 

it simply “searches the complaint in depth and with liberality to ascertain whether the fundament 

of a cause of action may be gleaned even from an obscure statement of claim, opportunity being 

given to amend if necessary.” Id. (quoting Di Cristofaro v. Laurel Grove Memorial Park, 43 N.J. 

Super. 244 (App. Div. 1957)). The plaintiff is afforded “every reasonable inference of fact.” Id. 

(citations omitted). 

But if “matters outside the pleading are presented to and not excluded by the court” in 

support of a motion under R. 4:6-2(e), “the motion shall be treated as one for summary judgment 
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and disposed of as provided by R. 4:46.” R. 4:6-2(e); see also Lederman v. Prudential Life Ins. Co. 

of America, 385 N.J. Super. 324, 337 (App. Div.), certif. den., 188 N.J. 353 (2006). However, a 

motion to dismiss the pleadings is not converted into a summary judgment motion by filing 

documents with the court which are referred to in the pleading. Myska v. New Jersey Mfrs. Ins., 

440 N.J. Super. 458, 482 (App. Div.), app. dismissed 224 N.J. 523 (2015) (“In evaluating motions 

to dismiss, courts consider ‘allegations in the complaint, exhibits attached to the complaint, matters 

of public record, and documents that form the basis of a claim. It is the existence of the fundament 

of a cause of action in those documents that is pivotal; the ability of the plaintiff to prove its 

allegations is not at issue.”’ (quoting Banco Popular N. Am. v. Gandi, 184 N.J. 161, 183) (further 

citations omitted)). When allegations in a complaint are contradicted by the records to which it 

refers, the records control. Id. (citing Rapaport v. Robin S. Weingast & Assocs., 859 F. Supp. 2d 

706, 714 (D.N.J. 2012)).  

DISCUSSION  

Both parties cited Hardwicke v. American Boychoir School, 188 N.J. 69 (2006) at least 

once in their briefs, and the facts are strikingly similar. In Hardwicke, the Plaintiff alleges that he 

was sexually assaulted when he was 12 years old by a musical director. Id. at 75. Plaintiff brought 

suit under CSAA and also sought damages based on common law claims of intentional and 

negligent infliction of emotional distress, breach of the duty to disclose the abuse, active 

concealment of the abuse, assault and battery, false imprisonment, and loss of consortium. Id. at 

74. Plaintiff did not bring his action until more than thirty-one years after he first entered the 

school, more than thirty years after plaintiff alleges the sexual assaults he endured started, almost 
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thirty years after plaintiff alleges the sexual assaults ended, and at least twenty-two years after plaintiff 

reached the age of majority1. Id. at 83.  

 The trial court granted summary judgment dismissal to the school, finding that plaintiff’s 

claims were barred by the Charitable Immunity Act (CIA), N.J.S.A. §§ 2A:53-7 to -11. Id. at 74. 

The Appellate Division reversed upon concluding that the CIA did not bar suits based on 

intentional conduct. Id. The Supreme Court agreed and held that, under the CSAA, a school was a 

person standing in loco parentis within a household and that the CIA did not bar statutory or 

common-law claims based on willful, wanton, or grossly negligent conduct. Id. The Supreme 

Court further held that the discovery rule provisions of the CSAA also applied to common-law 

claims based on sexual abuse. Id.  

 Although CSAA provides for a two-year statute of limitations from the accrual of the cause 

of action, N.J.S.A. 2A:61B-1b also provides that, “[i]n any civil action for injury or illness based 

on sexual abuse, the cause of action shall accrue at the time of reasonable discovery of the injury 

and its causal relationship to the act of sexual abuse.” Id. at 111. The Supreme Court ultimately 

remanded the case to the trial court, for it to determine whether the two-year statute of limitations 

under the CSAA was tolled. Id. at 84. The Supreme Court noted, 

“At that hearing, plaintiff, the party who seeks to avoid the application of the statute 

of limitations, bears the burden of proof and persuasion….plaintiff also alleged that 

‘[a]lthough [he] had a conscious memory of the acts of sexual abuse…perpetrated 

upon him by defendants, he was not aware that the serious psychological and 

mental illness suffered by him was caused by these acts of abuse until, at the 

earliest, the Fall of 1999, with the assistance of psycho-therapy and counseling.’ 

Against that backdrop and given the credibility issues inherent in those 

contradictory allegations, this case is a textbook example of the cases that must 

survive the crucible of Lopez in order to trigger the tolling of the statute of 

limitations. Thus, even if all of plaintiff’s claims are eligible for the tolling 

provisions of N.J.S.A. 2A:61B-1b, nothing in the majority’s opinion should be read 

 
1 N.J.S.A. 2A:14-21 tolls the limitation periods until a Plaintiff alleging sexual assault reaches the 

majority age.   
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to excuse plaintiff from the requirement that every one of his claims, both statutory 

and common-law, must survive a Lopez hearing and determination.” Id. at 90. 

 

ANALYSIS 

 The Court reads the Defendant’s motion as two sections. First section is whether the 

Plaintiff’s common law claims are barred by Statute of Limitations. Second section is the 

applicability of CSAA in this case. As the Court in Hardwicke stated, the trial Court must review 

and determine if the statute of limitation was tolled. This issue is clearly not appropriate in a Motion 

to Dismiss for failure to state a claim under R. 4:6-2(e) because it requires the Court to look at the 

facts outside the pleadings. Therefore, the Court rejects the Defendant’s argument regarding 

Statute of Limitations. 

 The remaining issue is whether CSAA has any applicability here. The CSAA establishes 

two classes of abusers: those persons who inflict the abuse (active abusers), and those persons who 

stand in loco parentis within the household who know of the abuse and who fail to protect the 

child (passive abusers). Id. at 36-37. Under the CSAA, then, a passive abuser is (1) a person (2) 

standing in loco parentis (3) within the household. Id. Defendant argues that Plaintiff was engaged 

in outside-of-school services and lacks any residential component, and therefore Plaintiff has no 

CSAA passive abuser claim against the Defendant. Plaintiff opposed, arguing that a household is 

not a word of art, but it depends on the circumstances of the case. Plaintiff cites Hardwicke’s 

decision which held that School can be considered as a household under the CSAA. Id. at 94. 

However, the Court disagrees with this argument because Plaintiff here is misinterpreting the 

Hardwicke case. 

  The main issue before the Hardwicke Court was whether the School could qualify as a 

“person standing in loco parentis within the household.” In other words, the Hardwicke Court was 
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deciding whether a School, the institution, could be subject to CSAA claim under the definition of 

a passive abuser. As noted above, CSAA requires a passive abuser to be a (1) person, (2) standing 

in loco parentis, (3) within the household. The Plaintiff in Hardwicke was a boarding student, 

residing at the School-provided dormitories. The case before this Court is factually, and fatally, 

distinct from Hardwicke because our Plaintiff was not a boarding student. Plaintiff was only 

participating in afterschool activities, by his basketball coach. In the Court’s view, the relationship 

between a child and afterschool programs simply cannot rise to the level of in loco parentis 

relationship within the household under the meaning of CSAA. Therefore, the Court finds that 

Plaintiff’s CSAA claims must fail as a matter of law. 

 However, since this is a pre-answer Motion to Dismiss, the dismissal of Plaintiff’s CSAA 

claims are without prejudice. As the Court in Printing Mart-Morristown v. Sharp Electronics Corp., 

116 N.J. 739, 772 (1989) stated, if a complaint must be dismissed after it has been accorded 

meticulous and indulgent examination, then, barring any other impediment such as a statute of 

limitations, the dismissal should be without prejudice.  

CONCLUSION 

 For the reasons stated, this motion is PARTIALLY GRANTED and only the Plaintiff’s 

CSAA claims are dismissed without prejudice.   
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