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Questions? Submit them to info@leechtishman.com 

Questions? Submit them to info@leechtishman.com 

ANNOUNCEMENTS

•Please keep your microphone muted

•Q&A session at the end: email your questions to 
info@leechtishman.com or put them in the chat
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Questions? Submit them to info@leechtishman.com 

DISCLAIMER

The materials in this briefing are for informational purposes only and are not 
intended to and do not constitute legal advice or a solicitation for the 
formation of an attorney-client relationship. No attorney-client relationship is 
created through a User’s participation in this briefing nor receipt of the 
Materials. The information in this briefing is current as of October 22, 2021. 
This information changes daily.
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PROOF OF VACCINATION & 
WEEKLY COVID-19 TESTING
OSHA’S IMPENDING EMERGENCY TEMPORARY STANDARD:

UPDATES, LEGAL CHALLENGES & ONGOING EMPLOYER PREPARATION 

Questions? Submit them to info@leechtishman.com 

On September 9, 2021, President Biden 
announced that the Department of Labor's 
Occupational Safety and Health Administration is 
developing an Emergency Temporary Standard 
(ETS) "that will require all employers with 100 or 
more employees to ensure their workforce is fully 
vaccinated or require any workers who remain 
unvaccinated to produce a negative test result on 
at least a weekly basis before coming to work." 
Over 6-weeks later the ETS has not be finalized.
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Questions? Submit them to info@leechtishman.com 

WHO IS SUBJECT TO AN OSHA ETS? 

• All Private Employers in the United States
• This specific ETS has been focused on employers with 100 or more employees

• No federal, state, or local government employees

• 21 states (and Puerto Rico) who have equivalent health and safety agencies 
will develop their own comparable rules for private employers

• Alaska, Arizona, California, Hawaii, Indiana, Iowa, Kentucky, Maryland, Michigan, 
Minnesota, Nevada, New Mexico, North Carolina, Oregon, Puerto Rico, South Carolina, 
Tennessee, Utah, Vermont, Virginia, Washington, and Wyoming

Questions? Submit them to info@leechtishman.com 

EXPECTATIONS 
REGARDING THE FINAL RULE

• What can we look to?
• Prior OSHA ETS for Healthcare workers from June 2021

• Executive Order regarding vaccination for Executive Employees Executive Order 
regarding vaccination for Federal Contractors 

• Communications from business groups and labor organizations who have met with the 
White House Office of Information and Regulatory Affairs (“OIRA”)

Questions? Submit them to info@leechtishman.com 

EXPECTATIONS 
REGARDING THE FINAL RULE

• These sources tell us: 

• Expect broad definitions  and Limited exceptions

• Focus on any contact with the workplace OR workers who have contact with the workplace , 
i.e. limited remote worker exceptions 

• Goal is a fully vaccinated workplace or strong mitigation (testing, masking, social distancing) 

• Flow-down approach with burden at top level and on employers

• Courts generally support mandates and employers who must enforce (Texas hospital, 
Indiana College, Maine, sports leagues, SCOTUS denial of review) 

Questions? Submit them to info@leechtishman.com 

INTERACTION OF ETS WITH OSHA’S 
REQUIREMENT TO PROTECT AGAINST 
IMMEDIATE WORKPLACE HAZARDS
• ETS can be issued to protect employees when 

• Workers are exposed to a “grave danger” from exposure to substances or agents determined to be 
physically harmful

• A rule is urgently needed to protect them from such danger

• And the ETS will actually reduce the risk of injury or illness

• To survive challenge, OSHA must show COVID-19 represents a grave danger to workers 
• Based not upon work done, industry, lack of exposure, or county rate of transmission

• Based on the sole factor of 100 of more employees

• But can OSHA treat workers, in and of themselves, a “hazard” in the workplace? 

Questions? Submit them to info@leechtishman.com 

EXPECTED 
LEGAL CHALLENGES TO THE ETS

• Texas- On October 11, Governor Greg Abbott signed an executive order requiring 
employers to give broad exemption to vaccine mandates

• Texas- HB 155 (pending)- provides an exemption for “reasons of conscious”

• Florida- Governor Ron DeSantis has requested the Florida legislature to enact a law 
barring employers from firing workers over vaccination requirements.

• 10/21- Gov. DeSantis calls legislature back for special session
• Employer liable for any adverse reactions caused by forced inoculation 

• Expected challenges from Arkansas, Florida, Ohio, and Texas

Questions? Submit them to info@leechtishman.com 

ISSUE FOR EMPLOYERS “WHEN” (NOT “IF”) 
LEGAL CHALLENGES ARE FILED
• White House goal- “to reduce the number of unvaccinated Americans”

• Irrespective of an ETS, employers must still comply with the “general duty clause”
• If there is a workplace “hazard”, it must be addressed irrespective of number of employees 

(OSHA use of GDC to issue citations during the pandemic)

• Does allowing employees to “test out” of vaccine mandates actually protect the 
workplace from the “grave danger?”

• Absent an issued injunction, does a business
• Run the “risk” of being exposed if the ETS is upheld
• Incur the substantial cost of compliance which may be unnecessary
• Mandate vaccination and bypass the whole issue of “test out” and related costs 
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Questions? Submit them to info@leechtishman.com 

ISSUE FOR EMPLOYERS “WHEN” (NOT “IF”) 
LEGAL CHALLENGES ARE FILED
• Factors to be considered

• Current Community Transmission Rates by counties (10/20/21)
• “High” 82% (down 6% from 10/13/21)

• “Substantial” 11%

• “Moderate” or “Low” 7%

• Courts have generally refused to second-guess legitimate public health decisions

• At the same time
• OSHA’s track record for ETS is 1 for 6

• Limited OSHA compliance officers and administrative support

Questions? Submit them to info@leechtishman.com 

ISSUE FOR EMPLOYERS “WHEN” (NOT “IF”) 
LEGAL CHALLENGES ARE FILED
• If decision is to “comply,” then anticipate

• OSHA medical record standard- 30-year required retention

• Incurring all costs associated with vaccination or testing out

• Anticipate ETS will be accompanied by additional mitigation requirements (GDC) 
depending on worksite, including

• Masking

• Ventilation

• Social distancing 

• If decision is to “wait and see,” calculate exposure ($14,000 per violation)

Questions? Submit them to info@leechtishman.com 

EMPLOYER PREPARATION: 
METHODOLOGY FOR COUNTING EMPLOYEES

• Include all part-time, full-time, seasonal, and temporary employees

• Count will likely include remote employees

• Not based on location but rather common control or single-enterprise

• Employment agencies and on-site employers are duly responsible for 
workplace safety

• ETS will determine how contractors or those regularly located on a worksite 
are counted and who is responsible 

Questions? Submit them to info@leechtishman.com 

EMPLOYER PREPARATION: 
RECORDKEEPING REQUIREMENTS

• Employers will need to “ensure” compliance 

• “Honor system” likely not enough 

• Employers should prepare a system for requiring proof of vaccination or 
negative test 

• Consider home tests and remote employees 

• System to maintain records for 30 years

Questions? Submit them to info@leechtishman.com 

EMPLOYER PREPARATION: 
WORKPLACE PRIVACY ISSUES

• Proof of vaccination can be required (in most jx) with or without ETS

• Proof of vaccination records will be personal private information

• Testing will be medical information

• Information must be kept confidential and separate

• Provided on a need to know or authorized basis only

Questions? Submit them to info@leechtishman.com 

WHAT THE TEA LEAVES PREDICT
• Rule should be published next week

• Would anticipate effective date to be in early December

• OSHA does not have the administrative capacity to fully enforce the ETS
• The White House goal requires employers become “deputized” enforcement agents

• Vaccination for government contractors are required

• Large employers (i.e., ones with $$ to challenge) are increasingly adopting mandated vaccines

• So targeted enforcement with large fines on a smaller employer may “encourage” compliance

• Cost will be 100% on employers

• “Honor System” will not be permitted

• Remote site workers will not be exempt
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SUMMARY & QUESTIONS
Submit your questions to info@leechtishman.com 
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AFTER THE BRIEFING

• Briefing Recording and PowerPoint Slides
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Philip A. Toomey is a Partner at Leech Tishman and Chair of the 
firm’s national Employment & Labor Practice Group, where he also 
leads the Public Sector Employment Group. Phil is also a member 
of the Litigation Practice Group, where he co-leads the Restrictive 
Covenants / Non-Competes Group. He is based in the firm’s LAX 
office.

Phil serves as the trusted outside general counsel for international, 
privately held, and small to mid-market companies in the aerospace, 
transportation, manufacturing, food production, office and retail 
services industries, among others.

Phil has more than 37 years of successful business and courtroom 
experience in helping business owners and organizations sustain 
and build their enterprises. Clients rely on his rare combination of 
business experience and legal expertise to meet their needs. Phil 
regularly advises clients on issues involving commercial & civil 
litigation, employment law, insurance and risk management, ethics 
and business compliance, real estate, intellectual property, internal/
external investigations, strategic transactions, corporate structure 
issues and other business law matters.

Philip A. Toomey

Phil is in demand as a frequent panelist, moderator, and expert 
speaker at industry events and seminars, and has authored 
professional articles offering business and legal advice in numerous 
publications including Accounting Today, PEO Insider, Progressive 
Grocer, Nation’s Restaurant News, and The Deal Magazine.

Employment & Litigation

Phil is a well-respected litigator in employment and business law 
matters, and has a successful track record of litigating claims for both 
public and private employers involving:

• Affirmative Action and OFCCP compliance
• Arbitration
• Collective bargaining agreements/grievance administration
• Defense of class action wage and hour claims
• Disability accommodation & ADA compliance
• Disciplinary action and termination
• Discrimination claims involving disability, race, age and ethnicity
• Diversion of corporate opportunities
• Drugs/alcohol in the workplace
• Employment agreements, hiring and contracts
• Employee benefits consulting
• Employee handbooks/policies & procedures
• Family/medical leaves of absence
• Misuse of confidential information
• Payment practices
• Performance appraisals
• Planning and defending reduction in force initiatives, corporate 

campaigns and union organization activity
• Pre-employment testing and background checks
• Public policy/whistleblower claims
• Restrictive covenants and confidentiality agreements
• Severance agreements, waivers and releases
• Sexual harassment
• Strikes, picketing & boycott advice
• Theft
• Trade secret/unfair competition
• Unemployment compensation claims
• Unfair labor practice complaints
• Unionized employee arbitrations
• Use of temporary/leased/contract employees and independent 

contractors
• Violation of civil rights
• Workplace investigations
• Workplace violence/safety
• Workplace privacy
• Wrongful termination/employment at-will
• Wrongful inducement 

Phil regularly advocates on behalf of public and private employers 
before federal and state agencies include the U.S. Equal Employment 
Opportunity Commission, the National Labor Relations Board, the 
U.S. Department of Labor, the Public Employee Retirement Board, 
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the California Department of Fair Employment and Housing, and the 
California Employment Development Department.

Phil is also a Los Angeles Superior Court trained mediator. In addition, 
he has investigated and resolved numerous sensitive in-house 
matters, involving corporate ethics, senior level management and 
key employees. Phil has successfully closed several senior level 
separations, and advised management and boards on successor 
employer liability, Sarbanes-Oxley, and fiduciary obligations.

Corporate

On the corporate side, Phil has set up, dissolved, kept compliant, 
merged and acquired hundreds of privately held businesses. He has 
negotiated and documented exit strategies, including leveraged 
management buy-outs. Phil has also successfully negotiated with a 
host of Fortune 1000 companies.

Insurance & Risk Management

From the perspective of risk management, Phil has reviewed 
hundreds of insurance policies and negotiated coverage disputes.

Phil regularly handles Employment Practices Liability Insurance 
(EPLI) covered claims as pre-approved counsel. He has also managed 
outside or assigned attorneys, driving discussions of risk, strategy, 
planning, cost and impact.

Academics
J.D., cum laude, Loyola Law School
Los Angeles Superior Court Mediator Training, Straus 

Institute for Dispute Resolution, Pepperdine University 
Certificate, Advanced Studies- State and Local Taxation, 

University of California, Davis
Certificate, Advanced Studies- Corporate Taxation, University 

of Southern California Gould School of Law
Certificate, Advanced Studies- Criminal Law, University of 

Southern California Gould School of Law
B.A. in Sociology, cum laude, Loyola Marymount University

Admissions 
California 
U.S. District Court, Eastern District of Texas 
U.S. Court of Appeals, District of Columbia 
U.S. Court of Appeals for the Third Circuit
 
Experience
Carico Johnson Toomey LLP
City of Redondo Beach (Designated Outside Employment 

Attorney) 
Artiano, Guzman & Toomey LLP

Professional Memberships
Alpha Sigma Nu Merit Society
American Bar Association (Member, Section on Labor and 

Employment) 
American Inns of Court (Master)
California Lawyers Association (Executive Committee 

Member, Public Law Section)
National Public Employer Labor Relations Association (Faculty 

Member) 

Professionals in Human Resources Association 
Society for Human Resource Management
State Bar of California (Member, Employment Law Section) 
St. Thomas Moore Merit Society

Professional Accolades
Martindale-Hubbell
Martindale-Hubbell Rating, AV® Preeminent 

Best Lawyers 
Best Lawyer, Best Lawyers Magazine 

Super Lawyers 
Super Lawyer, Labor and Employment Law, Southern 

California Super Lawyers Magazine, (2005-2021)

Additional Accolades
Nation’s Top One Percent, National Association of 

Distinguished Counsel

Speeches & Presentations 
Los Angeles Trade Tech College 
National Public Employer Labor Relations Association 
Public Employer Labor Relations Association of California

Publications
Accounting Today
Nation’s Restaurant News
PEO Insider
Progressive Grocer
The Deal Magazine 

Community Involvement
City of Redondo Beach (Designated Outside Employment 

Attorney; Fmr Commissioner; Frmr Chair of Planning, 
Harbor, Budget and Finance, Tax and Budget Commissions; 
Former Member, Charter Review Committee) 

Center for Women in the Law (Former Faculty Member) 
Child Hope International
Invisible Children
Liberty in Korea
Livestrong Foundation
White House Conference on Small Business (California 

Delegate)
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ASSOCIATE 
LSELL@LEECHTISHMAN.COM

Leah Sell is an Associate with Leech Tishman and a member 
of the firm’s Employment & Labor Practice Group, as well 
as the Start-up Services Group. Based in Leech Tishman’s 
Pittsburgh office, Leah regularly advises clients in the areas 
of employment counseling and defense and corporate 
transactions.

Leah provides counseling and advice to human resources 
professionals, managers, and owners on a variety of complex 
employment law matters to improve and protect the 
workplace. She enjoys getting to know her clients and their 
businesses, from conception through exit, working with 
them to develop and protect their interests and assets. Leah 
regularly analyzes complex regulations to provide risk analysis 
and liability limiting solutions. She helps employers navigate 
complex hour and wage, leave, accommodation, harassment, 
discrimination and safety matters – including cannabis in the 
workplace. Leah manages employment matters in corporate 
transactions including due diligence and advice on a myriad 
of employment issues from WARN and successor liability to 
negotiating and drafting of relevant terms of purchase and 
key employment agreements.

Leah K. Sell

Leah regularly counsels private employers in all aspects of the 
employment relationship, from hiring through termination. 
She advises clients on employment discrimination issues, 
workplace and sexual harassment, disability accommodation, 
Family & Medical Leave Act compliance, employee 
handbooks, human resource policies and practices, 
wage and hour issues, use of temporary employees and 
independent contractors, performance appraisals, workplace 
investigations, drug and alcohol testing, workplace privacy 
issues, disciplinary action and termination, reductions in 
force, employment at-will/wrongful discharge, alternative 
dispute resolution, employment agreements, restrictive 
covenants and confidentiality agreements, severance 
agreements, waivers and releases, and unemployment 
compensation claims.

She is experienced in negotiating and drafting employment 
agreements, restrictive covenants, employment policies and 
handbooks, as well as separation, release and settlement 
agreements.

Leah successfully represents clients in state and federal court, 
arbitration, mediation and agency proceedings.

Academics
J.D., University of Pittsburgh School of Law, Dean’s 

Scholarship Awardee
B.S. in Organizational Communication, cum laude, Ohio 

University Scripps College of Communication 

Admissions
Pennsylvania
U.S. District Court, Western District of Pennsylvania
 
Experience
Kisner Law Firm, LLC
U.S. District Court, Western District of Pennsylvania (Judicial 

Intern for the Honorable Nora Barry Fischer)

Professional Memberships
Allegheny County Bar Association (Council Member, 

Women in the Law Division Council; Former Member, 
Young Lawyers’ Division Wills for Heroes Program; 
Council Member, Corporate Banking and Business Law 
Section)

Women’s Bar Association of Western Pennsylvania (Past 
Treasurer; Former Co-Chair of Finance)

Society for Human Resources Management (Member) 
Pitt Law Women’s Association (Past President) 
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PITTSBURGH, PA 15219
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Professional Accolades
Super Lawyers
Pennsylvania Rising Star, Pennsylvania Super Lawyers Magazine 

(2019-2021)

Presentations
Out of Sight Not Out of Mind: Remote Work Employment 

Law, - Pittsburgh Human Resource Association (December 
2020)

2020 Employment Law Month Panel, - Pittsburgh Human 
Resource Association (December 2020) 

Discrimination and Harassment – National Business Institute 
(August 2020)

Disciplining and Firing Employees – National Business 
Institute (August 2020)

FLSA Essentials: Practically Applying the Most Recent Legal 
Perspective - National Business Institute (February 
2020)

Clearing the Air: Medical Marijuana Emerging Issues in 
Employment Law - Pennsylvania Bar Institute (November 
2018)

Risk Management: Dealing with Sex, Drugs and Money in the 
Workplace – Health Excellence Institute (April 2018)

Certifications & Designations
SHRM Senior Certified Professional (SHRM-SCP)  

Publications
“Surviving Social Media: An Employer’s Guide,” Lawyers 

Journal of Allegheny County Bar Association (2016)
“New Ethics Rule Clears the Air On Med-marijuana Question,” 

Lawyers Journal of Allegheny County Bar Association 
(2016)

University of Pittsburgh Law Review (Senior Managing 
Editor)

JURIST (Associate Editor)

Community Involvement
Humane Animal Rescue 
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