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A Copy of the Seminar Recording can be Accessed here:
https://vimeo.com/611777062

Questions? Submit them to info@leechtishman.com

• Please keep your microphone muted
• Q&A session at the end: email your questions to
info@leechtishman.com
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The materials in this briefing are for informational purposes only and are not
intended to and do not constitute legal advice or a solicitation for the
formation of an attorney-client relationship. No attorney-client relationship is
created through a User’s participation in this briefing nor receipt of the
Materials. The information in this briefing is current as of September 21,
2021. This information changes daily.
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On September 9, 2021, President Biden
announced that the Department of Labor's
Occupational Safety and Health Administration is
developing an Emergency Temporary Standard
(ETS) "that will require all employers with 100 or
more employees to ensure their workforce is fully
vaccinated or require any workers who remain
unvaccinated to produce a negative test result on
at least a weekly basis before coming to work."

OSHA’S IMPENDING EMERGENCY TEMPORARY STANDARD &
WHAT IT MEANS FOR BUSINESSES EMPLOYING 100+ INDIVIDUALS

Questions? Submit them to info@leechtishman.com
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• CDC Data (as of 09/20/21)
• 76.5% of U.S. Adults

Deeply divided electorate / Covid “fatigue”

have at least one
vaccination

Are mandates for vaccines enforceable?
•
•
•
•

Jacobson v. Massachusetts (1905)
Legislation v. OSHA “Emergency Temporary Standards”
Exposure to toxic or physically harmful substances
Compliance exposure while litigation is pending

• Daily cases, while trending
downward, still in range of
Jan-Feb 2020 (heading into
cooler seasons)

Compulsory “deputization” of employers as enforcement agents
Ability of OSHA to enforce
7
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•

•

• CDC Data (as of 09/19/21)
• 76.5% of U.S. Adults

CDC Data (as of 09/19/21)

•

76.5% of U.S. Adults
have at least one
vaccination

have at least one
vaccination

Covid-related deaths stand at
672,738 (trending at rates
“similar” to November 2020)

Questions? Submit them to info@leechtishman.com
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• 95% of counties have a
“high” level of community
transmission (upward trend)

Questions? Submit them to info@leechtishman.com
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• All Private Employers in the United States
• No federal, state, or local government employees
• States who have equivalent health and safety agencies will develop their
own comparable rules for private employers
• Alaska, Arizona, California, Hawaii, Indiana, Iowa, Kentucky, Maryland, Michigan,
Minnesota, Nevada, New Mexico, North Carolina, Oregon, Puerto Rico, South Carolina,
Tennessee, Utah, Vermont, Virginia, Washington, and Wyoming

Questions? Submit them to info@leechtishman.com
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•

OSH Act include all full-time, part-time and
temporary employees

•

OSHA and cases follow a common control
or single enterprise test, where affiliated
companies or those that centralize
ownership, control, operations or
management are required to count their
collective employees

•

Employee count will be determined under
OSH Act, and not FLSA/NLRB “joint
employer” standards

Questions? Submit them to info@leechtishman.com
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• Not sure “how” ETS may have special requirements
for how employers ensure these requirements are
met such as reporting and recordkeeping

• Context

• FAQ’s for Safer Federal Workforce, updated last

•
•
•

Thursday, give some indications as to how the
Administration is viewing the issue

• 1. No exemption for “remote site workers”
• 2. Copies of vaccination cards must be

•
•

obtained/maintained/updated

Suspicion that the drive is to increase vaccinations, not test results

Disability (less common)
Sincerely held religious belief (more common)

• For test (or submission of a test result), will there be similar exemptions?
• If test is not mandated by employer, most likely employees will have to submit to weekly tests
• Questionable if 100% remote working will get around the ETS- most educated guess is “no”

be disciplined/removed from service

• 4. No discussion of accommodation for “testing”
only “vaccination”

Questions? Submit them to info@leechtishman.com
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• Under wage and hour laws if testing is required for employment purposes,
the employee must be provided with payment for time spent obtaining
testing

• Under certain state laws, employers may also be required to pay for the

•
•

Yes, this was announced as a part of the developing ETS.

•

Currently, eligible employers who voluntarily provide time off for vaccination and
other related COVID-19 reasons are able to take a tax credit for such paid time
off.

•

However, this tax credit under the Families First Coronavirus Response Act
(FFCRA) sunsets on September 30, 2021.

actual cost of testing

Questions? Submit them to info@leechtishman.com
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Employers will be required to provide paid time off to all employees to obtain the
vaccine, as well as time needed to recover.

Questions? Submit them to info@leechtishman.com
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•
•

Any OSHA ETS can not change the following fundamental rules:

•

While not subject to HIPAA, documentation of an employee’s vaccination status and
testing is subject to ADA and state confidentiality rules.

The federal contractor component comes under a new Executive Order, which is
in addition to the developing OSHA ETS

•

•

While an employer can inquire about vaccine status for safety and planning purposes, it
should be treated as private medical information

There are some details in the Executive Order but additional guidance is
forthcoming from the assigned Task Force

•

•
•
•

Employers can not share information with other employees (need to know basis only)

The Order requires that most federal contractors, with some exceptions including
those whose contract is less than $250,000, will have to ensure all employees are
vaccinated- regardless of where those employees work.

•

There will be no testing option for federal contractors, although employers will still
have to provide accommodations.

Testing of employees for COVID-19 is a medical test- same rules apply
Refusal to disclose option- treat as unvaccinated

Questions? Submit them to info@leechtishman.com
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$14,000 fine is greater than the 2021 OSHA fine for a “serious” violation

• For vaccination, applicable exemptions are:

• 3. If accommodation is denied, employee must

13

The burden is on the employer to establish compliance

Questions? Submit them to info@leechtishman.com
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Submit your questions to info@leechtishman.com
QUANTIFY
THE
ISSUE

COMMUNICATE &
LISTEN TO
WORKFORCE

PREPARE FOR SOME
FORM OF ETS IN
NEXT 20-DAYS

Anonymized survey

Confusion on exemption from vaccine

Need to have a plan

What percentage is vaccinated

Disability /sincere religious belief

Need to assume your plan rolled is out within
45-days of ETS published

What percentage is partially
vaccinated

No similar exemption for testing

Explore testing options

Consistent & open communication

What percentage is not vaccinated

Listen to their response
Meet & Confer on “impact” if
collective bargained workforce

Questions? Submit them to info@leechtishman.com
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Don’t rely on remote site working model to get
around testing
Don’t rely on litigation
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• Briefing Recording and PowerPoint Slides

Questions? Submit them to info@leechtishman.com
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Philip A. Toomey
Phil is in demand as a frequent panelist, moderator, and expert
speaker at industry events and seminars, and has authored
professional articles offering business and legal advice in numerous
publications including Accounting Today, PEO Insider, Progressive
Grocer, Nation’s Restaurant News, and The Deal Magazine.

Employment & Litigation
Phil is a well-respected litigator in employment and business law
matters, and has a successful track record of litigating claims for both
public and private employers involving:

PARTNER
PTOOMEY@LEECHTISHMAN.COM

424.218.3903
2041 ROSECRANS AVENUE, SUITE 300
EL SEGUNDO, CA 90245
Philip A. Toomey is a Partner at Leech Tishman and Chair of the
firm’s national Employment & Labor Practice Group, where he also
leads the Public Sector Employment Group. Phil is also a member
of the Litigation Practice Group, where he co-leads the Restrictive
Covenants / Non-Competes Group. He is based in the firm’s LAX
office.
Phil serves as the trusted outside general counsel for international,
privately held, and small to mid-market companies in the aerospace,
transportation, manufacturing, food production, office and retail
services industries, among others.
Phil has more than 37 years of successful business and courtroom
experience in helping business owners and organizations sustain
and build their enterprises. Clients rely on his rare combination of
business experience and legal expertise to meet their needs. Phil
regularly advises clients on issues involving commercial & civil
litigation, employment law, insurance and risk management, ethics
and business compliance, real estate, intellectual property, internal/
external investigations, strategic transactions, corporate structure
issues and other business law matters.

•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Affirmative Action and OFCCP compliance

Arbitration
Collective bargaining agreements/grievance administration
Defense of class action wage and hour claims
Disability accommodation & ADA compliance
Disciplinary action and termination
Discrimination claims involving disability, race, age and ethnicity
Diversion of corporate opportunities
Drugs/alcohol in the workplace
Employment agreements, hiring and contracts
Employee benefits consulting
Employee handbooks/policies & procedures
Family/medical leaves of absence
Misuse of confidential information
Payment practices
Performance appraisals
Planning and defending reduction in force initiatives, corporate
campaigns and union organization activity
Pre-employment testing and background checks
Public policy/whistleblower claims
Restrictive covenants and confidentiality agreements
Severance agreements, waivers and releases
Sexual harassment
Strikes, picketing & boycott advice
Theft
Trade secret/unfair competition
Unemployment compensation claims
Unfair labor practice complaints
Unionized employee arbitrations
Use of temporary/leased/contract employees and independent
contractors
Violation of civil rights
Workplace investigations
Workplace violence/safety
Workplace privacy
Wrongful termination/employment at-will
Wrongful inducement

Phil regularly advocates on behalf of public and private employers
before federal and state agencies include the U.S. Equal Employment
Opportunity Commission, the National Labor Relations Board, the
U.S. Department of Labor, the Public Employee Retirement Board,
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the California Department of Fair Employment and Housing, and the
California Employment Development Department.
Phil is also a Los Angeles Superior Court trained mediator. In addition,
he has investigated and resolved numerous sensitive in-house
matters, involving corporate ethics, senior level management and
key employees. Phil has successfully closed several senior level
separations, and advised management and boards on successor
employer liability, Sarbanes-Oxley, and fiduciary obligations.

Corporate
On the corporate side, Phil has set up, dissolved, kept compliant,
merged and acquired hundreds of privately held businesses. He has
negotiated and documented exit strategies, including leveraged
management buy-outs. Phil has also successfully negotiated with a
host of Fortune 1000 companies.

Insurance & Risk Management
From the perspective of risk management, Phil has reviewed
hundreds of insurance policies and negotiated coverage disputes.
Phil regularly handles Employment Practices Liability Insurance
(EPLI) covered claims as pre-approved counsel. He has also managed
outside or assigned attorneys, driving discussions of risk, strategy,
planning, cost and impact.

Academics

J.D., cum laude, Loyola Law School
Los Angeles Superior Court Mediator Training, Straus
Institute for Dispute Resolution, Pepperdine University
Certificate, Advanced Studies- State and Local Taxation,
University of California, Davis
Certificate, Advanced Studies- Corporate Taxation, University
of Southern California Gould School of Law
Certificate, Advanced Studies- Criminal Law, University of
Southern California Gould School of Law
B.A. in Sociology, cum laude, Loyola Marymount University

Admissions

California
U.S. District Court, Eastern District of Texas
U.S. Court of Appeals, District of Columbia
U.S. Court of Appeals for the Third Circuit

Professionals in Human Resources Association
Society for Human Resource Management
State Bar of California (Member, Employment Law Section)
St. Thomas Moore Merit Society

Professional Accolades

Martindale-Hubbell
Martindale-Hubbell Rating, AV® Preeminent
Best Lawyers
Best Lawyer, Best Lawyers Magazine
Super Lawyers
Super Lawyer, Labor and Employment Law, Southern
California Super Lawyers Magazine, (2005-2021)
Additional Accolades
Nation’s Top One Percent, National Association of
Distinguished Counsel

Speeches & Presentations

Los Angeles Trade Tech College
National Public Employer Labor Relations Association
Public Employer Labor Relations Association of California

Publications

Accounting Today
Nation’s Restaurant News
PEO Insider
Progressive Grocer
The Deal Magazine

Community Involvement

City of Redondo Beach (Designated Outside Employment
Attorney; Fmr Commissioner; Frmr Chair of Planning,
Harbor, Budget and Finance, Tax and Budget Commissions;
Former Member, Charter Review Committee)
Center for Women in the Law (Former Faculty Member)
Child Hope International
Invisible Children
Liberty in Korea
Livestrong Foundation
White House Conference on Small Business (California
Delegate)

Experience

Carico Johnson Toomey LLP
City of Redondo Beach (Designated Outside Employment
Attorney)
Artiano, Guzman & Toomey LLP

Professional Memberships

Alpha Sigma Nu Merit Society
American Bar Association (Member, Section on Labor and
Employment)
American Inns of Court (Master)
California Lawyers Association (Executive Committee
Member, Public Law Section)
National Public Employer Labor Relations Association (Faculty
Member)
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Leah K. Sell
Leah regularly counsels private employers in all aspects of the
employment relationship, from hiring through termination.
She advises clients on employment discrimination issues,
workplace and sexual harassment, disability accommodation,
Family & Medical Leave Act compliance, employee
handbooks, human resource policies and practices,
wage and hour issues, use of temporary employees and
independent contractors, performance appraisals, workplace
investigations, drug and alcohol testing, workplace privacy
issues, disciplinary action and termination, reductions in
force, employment at-will/wrongful discharge, alternative
dispute resolution, employment agreements, restrictive
covenants and confidentiality agreements, severance
agreements, waivers and releases, and unemployment
compensation claims.
She is experienced in negotiating and drafting employment
agreements, restrictive covenants, employment policies and
handbooks, as well as separation, release and settlement
agreements.

ASSOCIATE
LSELL@LEECHTISHMAN.COM

Leah successfully represents clients in state and federal court,
arbitration, mediation and agency proceedings.

Academics

J.D., University of Pittsburgh School of Law, Dean’s
Scholarship Awardee
B.S. in Organizational Communication, cum laude, Ohio
University Scripps College of Communication

412.261.1600
525 WILLIAM PENN PLACE, 28TH FLOOR
PITTSBURGH, PA 15219
Leah Sell is an Associate with Leech Tishman and a member
of the firm’s Employment & Labor Practice Group, as well
as the Start-up Services Group. Based in Leech Tishman’s
Pittsburgh office, Leah regularly advises clients in the areas
of employment counseling and defense and corporate
transactions.
Leah provides counseling and advice to human resources
professionals, managers, and owners on a variety of complex
employment law matters to improve and protect the
workplace. She enjoys getting to know her clients and their
businesses, from conception through exit, working with
them to develop and protect their interests and assets. Leah
regularly analyzes complex regulations to provide risk analysis
and liability limiting solutions. She helps employers navigate
complex hour and wage, leave, accommodation, harassment,
discrimination and safety matters – including cannabis in the
workplace. Leah manages employment matters in corporate
transactions including due diligence and advice on a myriad
of employment issues from WARN and successor liability to
negotiating and drafting of relevant terms of purchase and
key employment agreements.

Admissions

Pennsylvania
U.S. District Court, Western District of Pennsylvania

Experience

Kisner Law Firm, LLC
U.S. District Court, Western District of Pennsylvania (Judicial
Intern for the Honorable Nora Barry Fischer)

Professional Memberships

Allegheny County Bar Association (Council Member,
Women in the Law Division Council; Former Member,
Young Lawyers’ Division Wills for Heroes Program;
Council Member, Corporate Banking and Business Law
Section)
Women’s Bar Association of Western Pennsylvania (Past
Treasurer; Former Co-Chair of Finance)
Society for Human Resources Management (Member)
Pitt Law Women’s Association (Past President)
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Professional Accolades

Super Lawyers
Pennsylvania Rising Star, Pennsylvania Super Lawyers Magazine
(2019-2021)

Presentations

Out of Sight Not Out of Mind: Remote Work Employment
Law, - Pittsburgh Human Resource Association (December
2020)
2020 Employment Law Month Panel, - Pittsburgh Human
Resource Association (December 2020)
Discrimination and Harassment – National Business Institute
(August 2020)
Disciplining and Firing Employees – National Business
Institute (August 2020)
FLSA Essentials: Practically Applying the Most Recent Legal
Perspective - National Business Institute (February
2020)
Clearing the Air: Medical Marijuana Emerging Issues in
Employment Law - Pennsylvania Bar Institute (November
2018)
Risk Management: Dealing with Sex, Drugs and Money in the
Workplace – Health Excellence Institute (April 2018)

Certifications & Designations

SHRM Senior Certified Professional (SHRM-SCP)

Publications

“Surviving Social Media: An Employer’s Guide,” Lawyers
Journal of Allegheny County Bar Association (2016)
“New Ethics Rule Clears the Air On Med-marijuana Question,”
Lawyers Journal of Allegheny County Bar Association
(2016)
University of Pittsburgh Law Review (Senior Managing
Editor)
JURIST (Associate Editor)

Community Involvement
Humane Animal Rescue
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Biden Vaccine Orders Likely to Collide with State Mandate Limits

Daily Labor Report ®
Biden Vaccine Orders Likely to Collide with State Mandate Limits
By Chris Marr
Sept. 20, 2021, 5:10 AM

Montana, others restrict vaccine mandates
Litigation could delay compliance difficulties

Bloomberg Law News 2021-09-20T09:59:21357-04:00
Biden Vaccine Orders Likely to Collide with State Mandate Limits

By Chris Marr 2021-09-20T05:10:49000-04:00
1. Montana, others restrict vaccine mandates

2. Litigation could delay compliance difficulties

President Joe Biden’s workplace vaccine mandates set up a conundrum for employers in places where
state law limits their ability to require Covid-19 shots for their workers.
Biden, earlier this month, directed the U.S. Labor Department’s Occupational Safety and Health
Administration to issue an emergency temporary standard requiring businesses with 100 or more
employees to ensure their workers get vaccinated or test negative weekly for Covid-19. The administration
separately will require most U.S. health-care workers, federal employees, and federal contractors to get
vaccinated, the president said on Sept. 9. Taken together, the directives will affect an estimated 100
million workers.
Montana businesses in particular face the challenge of a law enacted this year banning private-sector
employers from requiring emergency-authorized vaccines for employees and barring discrimination
based on inoculation status. While no other state has gone that far, similar proposals are pending in Ohio
and Pennsylvania. Several states have barred state and local government agencies from mandating the
shots for their public workforce.
“Montana is certainly on the cutting edge of this issue,” said Roger Trim, a Denver labor and employment
attorney with Ogletree Deakins Nash Smoak & Stewart P.C. “I foresee there’s likely going to be a few states
that follow suit. They’re just waiting to see how this plays out.”
Florida, Missouri, and Texas are notable states to watch, Trim said, given their governors’ stated
opposition to public health mandates such as vaccination and mask requirements.

https://www.bloomberglaw.com/bloomberglawnews/exp/eyJjdHh0IjoiRExOVyIsImlkIjoiMDAwMDAxN2ItZjAyMC1kM2M0LWFiZmYtZmVlNzcxMmEwMD… 1/4
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Those states haven’t yet passed laws banning private-sector employers from mandating vaccines, but
their state agencies could find other ways to get tough on businesses that require the shots for their
workers such as strictly scrutinizing employers that deny requests for accommodations, he added.
Court Delays Possible
Only days after Biden’s announcement, Florida Gov. Ron DeSantis (R) vowed to impose tough enforcement
in a Sept. 13 press conference. In this case, the enforcement takes the form of fines for local government
entities that violate a state law barring vaccine mandates for public-sector employees, up to $5,000 per
infraction for each employee who’s affected.
“Regarding private businesses, we’re looking at all legal options to protect the rights of employees,”
DeSantis spokeswoman Christina Pushaw said by email following the governor’s comments.
OSHA is under pressure from the White House to push out its emergency rule in a matter of weeks.
Afterward, that rule and Biden’s other federal directives are widely expected to face court challenges over
their constitutionality as well as OSHA’s legal authority for issuing emergency rules in this instance.
“We’re a long way from knowing if the OSHA rule is even enforceable,” said Lowell Pearson, an attorney
with Husch Blackwell LLP in Jefferson City, Mo. Those challenges are likely to result in an injunction or
temporary restraining order that will spare employers from having to figure out how to comply, at least
for several months. “The risk to employers is going to be abated for a while,” he said.
Republican governors and state attorneys general around the U.S. have also promised to fight Biden’s
vaccine plan as an overreach of his executive power. Arizona Attorney General Mark Brnovich was the first
to make good on that vow, filing a federal lawsuit Sept. 14, though he’s since conceded in an interview that
his suit is a long shot, partly because OSHA hasn’t issued the rule yet.
Arizona too passed a law this year barring local and state government agencies from requiring vaccines
for their employees.
‘Pick Their Poison’
Employers who go to court to tackle the state-federal conflict head on will likely find courts side with
those who followed the federal OSHA orders, said Philip A. Toomey, a Los Angeles attorney who chairs the
employment and labor practice at Leech Tishman Fuscaldo & Lampl LLC.
“If the employer has to pick their poison, so to speak, they’re going to have to comply with fed OSHA and
risk violation of the state-specific rules,” he said. An employer violating the OSHA rule could face fines up
to $14,000 per employee per week, because of the weekly testing requirement, he added.
It’s likely that the OSHA vaccine and testing requirement won’t apply to state and local government
employers, Toomey said, but he noted that states with their own occupational safety agencies often do
apply workplace safety rules to government employers.
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The safety agency could make the situation clearer for employers by writing the rule “to expressly
preempt any state law that goes against the vaccine mandate,” said Mini Kapoor, a Houston lawyer with
Haynes and Boone LLP. Without explicit preemption language, she still agreed the federal OSHA rule
would override conflicting state laws.
Threading the Needle
Even if the OSHA or other federal vaccine requirements never take effect, employers arguably face
conflicting legal duties already in states that limit their ability to implement vaccine requirements or other
public health measures, Trim said. That’s because OSHA’s “general duty clause” requires them to maintain
a safe workplace and mitigate serious hazards.
In those states, employers have to weigh the risk of state enforcement or litigation for imposing safety
rules such as vaccines mandates versus the health risk of Covid-19 outbreaks if they don’t, he said.
Even in Montana, which has the strictest limit on workplace vaccine mandates, there’s likely a way for
employers to “thread the needle” and impose a vaccine mandate that doesn’t violate state law, Trim
added.
The Montana law bars employers from mandating vaccines that are available under an emergency use
authorization or that are still undergoing safety trials. Because Pfizer’s Covid-19 vaccine has received full
authorization from the U.S. Food and Drug Administration, Montana employers likely could require it for
workers without violating that portion of the state law, he said, although workers terminated for their
refusal could sue the employer alleging discrimination on the basis of vaccine status.
To contact the reporter on this story: Chris Marr in Atlanta at cmarr@bloomberglaw.com
To contact the editors responsible for this story: Andrew Harris at aharris@bloomberglaw.com; Jay-Anne
B. Casuga at jcasuga@bloomberglaw.com
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What to Expect from OSHA on COVID-19
Vaccine and Testing Rules
By Lisa Nagele-Piazza, J.D., SHRM-SCP
September 12, 2021

B

usinesses with at least 100 employees will soon be required to mandate that employees get vaccinated against the coronavirus or
submit to weekly testing. Employers are still waiting for the Occupational Safety and Health Administration (OSHA) to issue an

emergency temporary standard (ETS), and some key questions have yet to be answered, but employers can take certain steps now to

Feedback

prepare.
Here's what employers need to know.

ETS Timing

President Joe Biden announced the six-part "Path Out of the Pandemic (https://www.whitehouse.gov/covidplan/)" on Sept. 9. "We're going
to reduce the spread of COVID-19 by increasing the share of the workforce that is vaccinated in businesses all across America," he said.
Among other steps, the administration will require most federal employees

FEATURED RESOURCE HUB PAGE

and federal contractors to get the COVID-19 vaccine. Biden's order eliminated
the option for such workers to opt for regular testing instead of vaccination.
OSHA's pending ETS, however, will let private-sector employers alternatively
allow "any workers who remain unvaccinated to produce a negative test
result on at least a weekly basis before coming to work," according to the
White House.
When will the rule take effect? "Although the timing of when the ETS
requirement will go into effect is not clear, it will likely not be a long wait," said
Keith Wilkes, an attorney with Hall Estill in Tulsa, Okla. The rule is expected to
impact more than 80 million private-sector workers.

COVID-19 Vaccination Resources
(www.shrm.org/hr-today/news/hr-news/Pages/COVID-19Vaccination-Resources.aspx)

Ashley Brightwell, an attorney with Alston & Bird in Atlanta, said OSHA may not issue the ETS for another 30 to 60 days.
The ETS can remain in place for six months. "After that time, it must be replaced by a permanent OSHA standard, which must undergo a
formal rulemaking process involving a typical notice-and-comment period," according to law firm Fisher Phillips.

Start Planning

In light of the news, Brightwell suggested that employers start encouraging all employees to get vaccinated to make compliance easier
once the rule goes into effect.
Ian Carleton Schaefer, an attorney with Loeb and Loeb in New York City, said covered employers need to quickly ramp up their
infrastructure in terms of policies, administration and tracking.
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Employers also need to decide whether they will mandate vaccination or allow weekly testing as an alternative. "For some employers,
collecting and tracking weekly test results may burden them such that they decide to adopt a mandatory vaccination policy," according to
Fisher Phillips.
Notably, employers will be required to provide paid time off for workers to get vaccinated and recover from any side effects. Businesses
will also have to consider the costs associated with confirming negative test results for unvaccinated employees.
"Regarding the tests themselves, while insurance may cover the cost of tests, several states have laws predating COVID-19 requiring
employers to pay for mandatory medical tests or reimburse employees for any such testing," Fisher Phillips said.
Under the federal Fair Labor Standards Act, employers must pay nonexempt employees for the time spent undergoing testing during the
workday. "This likely includes required testing occurring on employees' days off if such testing is necessary to perform their jobs safely and

Be Ready for Accommodation Requests

Feedback

effectively during the pandemic," according to the firm.

OSHA's rule will almost certainly affirm that employers must accommodate employees who refuse to be vaccinated based on a medical
exemption or sincerely held religious belief, said Paula Ketcham, an attorney with Schiff Hardi in Chicago.
Erika Todd, an attorney with Sullivan & Worcester, noted that when an employee requests a medical exemption, an employer is entitled to
require a reasonable amount of verification to confirm that the employee does have a bona fide medical reason not to be vaccinated. "At
the same time, employers must maintain the confidentiality of any medical information they obtain when discussing an exemption," Todd
added.
She said religious objections are protected even when they are not supported by a formal religious group, and employers should seek
further verification only in rare circumstances if there is a specific reason to doubt that the employee's objection is religion-based. "Notably,
political and philosophical objections are not protected by federal anti-discrimination law," she said.

Mixed Reactions to Rule

In addition to potential legal risks, the main concerns employers have had in 2021 regarding vaccine mandates include resistance from
employees, the potential impact on company culture and employee morale, and the possibility of losing employees in a tight labor market,
according to research from law firm Littler Mendelson.
"The administration's approach will help equalize the playing field and take some pressure off employers who have been concerned about
moving too fast or too early in this important area," said Devjani Mishra, an attorney with Littler in New York City.
Schaefer also said the government mandate alleviates some issues surrounding vaccination policies for covered employers that are
competing for talent.
Some people have raised concerns (www.shrm.org/resourcesandtools/legal-and-compliance/employment-law/pages/coronavirus-lawprofessor-sues-over-covid-19-policy.aspx) about requiring vaccination for those with natural immunity due to a past COVID-19 infection. The
U.S. Centers for Disease Control and Prevention (CDC), however, is still urging people who already had the coronavirus to get vaccinated
and pointed to the results of a recent study (https://www.cdc.gov/media/releases/2021/s0806-vaccination-protection.html) highlighting the
risk of reinfection. "The study of hundreds of Kentucky residents with previous infections through June 2021 found that those who were
unvaccinated had 2.34 times the odds of reinfection compared with those who were fully vaccinated," the CDC said. "The findings suggest
that among people who have had COVID-19 previously, getting fully vaccinated provides additional protection against reinfection."
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Legal challenges to OSHA's ETS are expected. "Many legal experts have argued that the executive order exceeds President Biden's powers
under Article II of the Constitution," noted Stephanie Gaston, an attorney with Bradley Arant Boult Cummings in Houston.
OSHA has the authority to issue emergency temporary standards only if it can show both of the following factors:
Employees are exposed to grave danger from the hazard.
The ETS is necessary to protect employees from that danger.
According to the Congressional Research Service (https://sgp.fas.org/crs/misc/R46288.pdf), "[I]n the nine times OSHA has issued an ETS,
the courts have fully vacated or stayed the ETS in four cases and partially vacated the ETS in one case."

"The details of what the ETS will include are scarce at this point, leaving many questions unanswered," Fisher Phillips said. How will the 100employee threshold be counted? Will employers be required to collect proof of vaccination? What type of testing will be required? Will
remote employees be covered?

Feedback

Questions Remain

Brightwell thinks it unlikely that the ETS will apply to remote workers under the "grave danger" requirement. If employees are not exposed
to anyone in the workplace, the risk of contracting COVID-19 is not work-related.

HR DAILY NEWSLETTER
News, trends and analysis, as well as breaking news alerts, to help HR professionals do their jobs better each business day.

CONTACT US (WWW.SHRM.ORG/ABOUT-SHRM/PAGES/CONTACT-US.ASPX) | 800.283.SHRM
(7476)
© 2021 SHRM. All Rights Reserved
SHRM provides content as a service to its readers and members. It does not offer legal advice, and cannot guarantee the accuracy or suitability of its content for a particular
purpose.

Disclaimer (www.shrm.org/about-shrm/Pages/Terms-of-Use.aspx#Disclaimer)

https://www.shrm.org/ResourcesAndTools/legal-and-compliance/employment-law/Pages/What-to-Expect-from-OSHA-on-COVID-19-Vaccine-and-Testi…

3/3

U.S.

Covid Deaths Hit Younger Unvaccinated
People
A surge in deaths caused by the highly contagious Delta variant is hitting working-age
people hard while highlighting the risks for people who remain unvaccinated.

By Jon Kamp and Paul Overberg
A surge in Covid-19 deaths caused by the highly contagious Delta variant is hitting
working-age people hard while highlighting the risks for people who remain unvaccinated.
Federal data show Covid-19 deaths among people under 55 have roughly matched highs
near 1,800 a week set during last winter’s surge. These data show weekly tallies for overall
Covid-19 deaths, meanwhile, remain well under half of the pandemic peak near 26,000
reached in January.
The Delta-driven Covid-19 surge is the first major case surge to spread through a partially
vaccinated U.S. population. High vaccination rates among the elderly, who are more

vulnerable to severe Covid-19 outcomes, are restraining the overall increase in deaths,
some researchers say. The change is shifting a larger share of deaths to younger
populations with lower vaccination rates, underscoring the need to get more people
inoculated to curb the pandemic, they say.
“We don’t want anyone to die from a vaccine-preventable disease,” said Samuel Scarpino,
managing director of Pathogen Surveillance at the Rockefeller Foundation’s Pandemic
Prevention Institute.
The seven-day average for newly reported Covid-19 deaths each day recently eclipsed
1,600, up from an average that briefly moved below 220 a day in early July. With roughly
660,000 known Covid-19 deaths to date, the U.S. is on track to soon top the estimated
675,000 deaths that the Centers for Disease Control and Prevention has linked to the
1918-19 flu pandemic.
Deaths have been concentrated among the unvaccinated, federal data show. The CDC
released studies on Friday showing that unvaccinated Americans were 4.6 times as likely
to be infected, 10 times as likely to be hospitalized and 11 times as likely to die.At Tampa
General Hospital, about 90% of recent Covid-19 patients were unvaccinated, said Peggy
Duggan, chief medical officer at the facility, which is one of Florida’s largest hospitals
with more than 1,000 beds. Many patients who did get the shots have compromised
immune systems due to organ transplants or cancer treatment, Dr. Duggan said.
Tampa General’s recent Covid-19 patients in intensive care were 46 years old on average,
far below the average during prior surges when vulnerable seniors were often hospitalized,
Dr. Duggan said. The hospital’s death rate for Covid-19 patients hasn’t changed, sticking
around 7%.
“These are working people, they’re people with families and children they’re still raising,”
Dr. Duggan said.
Younger age groups have represented a growing share of deaths since vaccines became
available, a trend that has continued into the summer’s Delta surge.
Age is a major risk factor for people with Covid-19. People in their 30s are four times as
likely to die from infections as people ages 18 to 29, according to the CDC. For people
ages 75 to 84, the risk of death is 220 times as high.
Older Americans still account for the most Covid-19 deaths, but their higher vaccination
rates have helped hold down the numbers. About 54% of the overall U.S. population and
63% of eligible people ages 12 and above are fully vaccinated, while the average among

nursing homes is 84% for their residents, federal data show.
This is yielding benefits in places hit hardest by deadly Covid-19 waves earlier in the
pandemic. While the Delta surge set off nursing-home outbreaks again, and workers who
chose not to get the vaccine prompted employers and officials to issue mandates for these
facilities, residents’ deaths haven’t reached the levels seen earlier in the pandemic.
Despite gains in protecting seniors, the Delta surge has presented major risks to other
groups. CDC data continue to show that, compared with non-Hispanic whites, Black and
Hispanic people face almost three times the risk of hospitalization and more than twice
the risk of death. The rates among Native Americans are even higher. Rates among Asian
people are comparable to those of non-Hispanic whites. The disparities stem from factors
including pre-existing health conditions, access to healthcare and occupational exposure,
public-health experts say.
A measure of daily Covid-19 deaths divided into new hospitalizations from two weeks
earlier—covering a gap that clinicians say captures the time it takes for many deaths to
occur—shows some turbulence since Delta began driving up cases this summer. This
metric counts all Covid-19 deaths, including the roughly one-third that occur outside
hospitals, meaning it doesn’t precisely reflect the rate at which hospitalized patients die.
Measuring deaths against hospitalizations shows a decline in deaths after the mass
vaccination effort began, reflecting what some health-experts say is more exposure among
younger people and improvements in care, but that decline stopped in the spring.
Estimating the overall share of Covid-19 cases that become deadly is difficult, because
testing captures only a portion of actual cases. A measure known as the case-fatality
ratio, which looks at the number of known cases that become known deaths, appears to be
heading lower, some public-experts said.
But because deaths tend to lag three to five weeks behind cases, the death toll may yet
grow even as new cases are leveling off. The concentration of those fatalities among
unvaccinated people demonstrates how important the shots are to ending the pandemic,
said Jodie Guest, vice chair of the epidemiology department at Emory University’s Rollins
School of Public Health.
“We cannot accept this as our endemic level, and we have the tools to keep this from
being our endemic level,” Dr. Guest said.
Delta Variant

As Delta Variant Rages, More Workers Are on Edge About Return to the Office
How Contagious Is the Delta Variant?
Can You Ask About Someone’s Covid-19 Vaccination Status?
What Parents With Unvaccinated Kids Need to Know About the Delta Variant This
Summer
Fully Vaccinated but Anxious About a Return to Normal Life? You May Have ‘Cave
Syndrome’
Make Smart Summer-Travel Decisions as Delta Variant Covid-19 Cases Rise
As Delta Variant Spreads, Do You Need to Wear a Mask Again?
Why Workplace Covid-19 Vaccine Mandates Aren’t Widespread—Yet
Write to Jon Kamp at jon.kamp@wsj.com and Paul Overberg at Paul.Overberg@wsj.com
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The Numbers on Work in the Covid-19 Era
September is ushering in a weird season. In-person school is precarious, virus cases
remain elevated, and the question of where we work remains in limbo.

By Rachel Feintzeig

This month was supposed to mark the triumphant return to the office, to business travel,
to non-wobbly child care and a postwork happy hour or two.
Instead, September is ushering in a weird season. In-person school is precarious, Covid19 cases remain elevated, and the question of where we work remains in limbo. Many
employees are nervous or burned out or just feeling restlessness in their careers.
It isn’t the moment many of us hoped for, yet it feels like a pivotal one. To understand
where we are and what’s coming, let’s look at the data.
The numbers say attitudes around vaccine mandates are changing. Frustrations with

work, and the urge to throw it all away for something new, are accelerating. The gap
between what employees want their work lives to look like, and what bosses think we’ll
eventually snap back to, persists. And parents, especially mothers, are staring down
another strange school year and struggling.
Here’s where 18 months of change has landed us.
‘I quit’
People are on the move—or want to be. Nearly two-thirds of workers are looking for a new
job, according to an August survey of 1,007 Americans by PricewaterhouseCoopers LLP.
That’s up from about one-third of workers polled in May. Job seekers say they’re
motivated by the promise of more money, benefits and chances to climb the ladder.
Bosses feel the pressure. The overwhelming majority—88%—said they’re seeing higher
turnover than normal, according to an August PwC survey of 752 executives.
Meanwhile, polls show employee engagement ticking down and workers willing to walk if
they’re called back to the office. Search firm Korn Ferry recently asked 378 professionals
what they’d do if their employers mandated in-person work, even just a few days a week.
Twenty-one percent said they’d refuse to go back, and 17% said they’d quit.
Changing calendars
Those employees may have more time before they need to bust out their remote-work
ultimatums. Four in 10 corporate leaders polled by employment law firm Littler
Mendelson P.C. said last month that they were delaying plans to bring more employees
back, in an effort to keep staff safe amid the Delta variant of Covid-19. In recent weeks,
companies such as Apple Inc., Chevron Corp. and Wells Fargo & Co. have pushed back
their dates.
Your Questions Answered
Technology columnist Christopher Mims, Work & Life columnist Rachel Feintzeig and
reporter Chip Cutter discussed what to expect as we look toward office returns.
Ask WSJ: What to Expect When You’re Expecting a Return to the Office
The delays also reflect an increase in employee concerns. Some 42% of 2,482 people
polled by the Conference Board last month said they worried about the possibility of
catching the virus while returning to the office. That’s up from 24% with such concerns in

a June survey by the organization. Employees are also increasingly worried about
exposing their family members to Covid.
It’s a moment of jitters, and limbo. Some employees have watched multiple return-towork dates sail by. Yet they’re still typing away from their kitchen tables. Sure, many are
eager to stay home. But others are craving their old office lives, or at least some sort of
firm plan about what comes next.A stance on shots
Getting to the next phase could require rolling up your sleeve. Even before President
Biden’s new plan requiring large employers to mandate that their workers get vaccinations
or weekly Covid-19 tests, more companies were moving toward such mandates.
About a fifth of 961 employers surveyed by Willis Towers Watson from Aug. 18-25 said
they had some sort of vaccination requirement, whether it be to access an indoor cafeteria
or stay employed. By the end of the year, a total of 52% could have such a rule, the survey
found. This past spring, only 9% had vaccination requirements.
Mr. Biden’s announcement is likely to drive the share of companies enacting mandates
even higher.
More employers are also considering tracking who’s been vaccinated—59% do so now,
19% are planning to or considering it. And of those who require vaccinations, more
companies are asking for proof.
What does the public think? In a September poll from CivicScience, 56% of 2,282 people
surveyed agreed that proof of vaccination should be required to go to work, compared
with 27% who disagreed. Some employees are losing patience with unvaccinated
colleagues, increasingly supporting measures like restricting them from in-person work
and business travel, according to spring and summer polls from Eagle Hill Consulting.
The share of workers who told the management consulting firm that non-vaccinated
employees should be able to stay with their employer dropped to 76% in August from 83%
in April.
The weight on working mothers
What has happened to moms during the pandemic? They haven’t left the labor force in
droves, says Misty Heggeness, a Census Bureau economist whose new paper analyzes
mothers of school-aged children. The share of those women in the labor market dropped
to 71% in May 2020 from 74% in 2019, then climbed back to 72.4% this July.
“I think it’s amazing that more mothers didn’t peel off,” she says.

Still, moms were 26.4% more likely to leave the labor force than dads of school-aged
children and 15.8% more likely to leave than women living without dependent children.
Those who stayed employed struggled, too. Many mothers veered into burnout, took
stretches of leave and suffered setbacks in their careers.
“You can still see significant scarring,” Dr. Heggeness says.
With parents stumbling into a school year of exposure risk and quarantines, there’s a
chance that more women exit. And the ones who already have?
“It gets less and less likely that they’re going to ever return,” she says.
The future is hybrid
Good news: employers are getting more comfortable with the idea of you working from
home indefinitely. Bad news: they still want you in the office more than you’d like.
Since the start of the year, employers have boosted the number of days they plan to let
employees work from home post-Covid by 18%, to an average of 1.23 days a week from
1.05 days a week. That’s according to research from Nicholas Bloom, an economist at
Stanford University, Jose Maria Barrero, an assistant professor of finance at Instituto
Tecnológico Autónomo de México, and Steven J. Davis, an economist at the University of
Chicago.
Workers, on the other hand, want to telecommute 2.29 days a week, or 86% more than
their bosses envision, the economists found.
Most people want a mix, but the purists overwhelmingly prefer home. The Conference
Board survey found that 4% of workers want to work exclusively in the office, while 20%
want to work remotely full time.
Searching for a Job? Get Expert Advice at the Journal
How to write a cover letter that stands out
How to Network
Top questions to ask in a job interview
Resume writing tips to get you noticed
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Vaccine Mandates Are Coming to Offices,
but the Honor System Rules
Shifting guidance on mask wearing and a lack of disclosure over vaccination status rattle
some workers going back to offices.

By Ray A. Smith
Employees across the country have been adapting to a patchwork of rules for Covid-19
vaccination, testing and masking as workplaces reopen more widely.
The Biden administration’s announcement that it will mandate vaccines for workers or
require weekly testing could help standardize protocols in workplaces. For now, many
workplaces operate on the honor system—one in which health information is often given
voluntarily, and employees have few ways to be sure their co-workers are following the
rules.
For workers, living with honor-system-based Covid-19 rules has meant confusion in some

cases and, among certain vaccinated employees, fresh anxieties.
Ryan Harris, a 38-year-old systems analyst in Minneapolis who started going back to the
office in July, found the honor system there challenging. The company had asked for
unvaccinated workers to wear a mask.
“You’d see people wearing masks and you didn’t know if they were wearing their mask
because they were unvaccinated or because they were vaccinated but felt really
uncomfortable being in public,” said Mr. Harris, who is fully vaccinated. He felt
uncomfortable asking co-workers about their vaccination status, he added.
“I would have a meeting with somebody who was wearing a mask and think, am I
supposed to be wearing a mask now? It was just kind of confusing knowing how to
navigate that,” he said.
Shortly after U.S. Covid-19 cases began to rise due to the Delta variant, his office began
requiring masks for everyone in common areas. Mr. Harris’s company recently decided to
let employees continue working from home if they wish.
Relatively few companies have mandated shots for their entire workforce, though more
are asking for proof of vaccination status before workers are allowed in offices. Both types
of policies are still in the minority, according to Mercer LLC, which consults with big
employers on human-resources issues.Many employers either encourage vaccination, ask
unvaccinated workers to mask all the time, require masking for everybody in common
areas, or some combination of the three. A large share of workers, meanwhile, want more
clearly defined rules.Of 2,000 U.S. workers surveyed in August by Mercer, 65% said they
want their employer to implement a vaccine mandate. Half the employees were hourly
workers, and half were salaried, all working for companies with more than 500 people. A
separate survey of 372 U.S. employers conducted in late July and early August by Mercer
found that while more companies said they were considering a vaccine mandate, 71%
weren’t currently requiring the shots.
On mask wearing, the Mercer employer survey found 36% said unvaccinated employees
had to mask in the workplace, while vaccinated workers could stay unmasked based on an
honor system. Some 24% of employers had rules that required all workers to wear masks
in common areas, while 21% said they were asking employees to provide proof of
vaccination to forgo masks at work.
Companies have said they want to avoid alienating workers who might quit over vaccine
mandates or fear they could face employee lawsuits. Millions of workers remain opposed
to both vaccinations and mandates, with concerns ranging from fears of potential long-

term side effects to government overreach into individuals’ healthcare choices. After
President Biden issued his vaccine mandate last week, #IWILLNOTCOMPLY began
trending on Twitter.
Some employees have been stepping back into offices with ambivalence and taking extra
precautions while there. Others have chosen to continue working remotely or seeking jobs
that either have vaccine and testing requirements or flexible work-from-home options.
“My biggest concern is that I actually have a 1-year-old who is not vaccinated and that is
what has made me more uneasy,” said Stephanie Duffy, a marketing executive for a
manufacturing company whose office is encouraging, but not requiring, unvaccinated
workers to wear masks on the job. The 32-year-old, who lives in Akron, Ohio, started
going back to her office earlier this month.“You don’t really know who’s vaccinated so I
am pretty much wearing a mask at the office, in any public spaces, any meeting,
sometimes at my desk if there’s a lot of people around,” she said. “I would say 50/50 so
far are wearing masks.”
‘My biggest concern is that I actually have a 1-year-old who is not vaccinated and that is
what has made me more uneasy.’
Stephanie Duffy, a marketing executiveMelissa Whittinghill in July quit the customerservice job she worked at for nearly three years when she learned her company planned on
an honor system around masking and vaccinations, rather than mandates, for its
scheduled reopening in August.
“The anxiety and stuff that I would be feeling going into that environment with the honor
system and no mandate, I couldn’t live with that hanging over me,” said the 56-year-old,
who is fully vaccinated. “There’s a lot of people who are unvaccinated where I live, and
they’re fine with that. My job was stressful enough without having that added to it.”
Ms. Whittinghill quickly landed another job at a company that allows her to work from
home permanently, something she insisted on during her job search. The move meant
about a 15% pay cut, she said.
Some employers relying on honor systems may be reluctant to mandate vaccines or masks
because they are trying to respect a range of beliefs and feelings among employees.
In August, CNN President Jeff Zucker told staff that the network fired three employees
who came into the office without getting a Covid-19 vaccine, violating the company’s
honor system, which states that unvaccinated employees can’t enter the office.

The honor system may be easier at small companies. “There are 10 of us. Five are family
members, and the rest of us have worked there for many years, and we were all in
agreement on getting vaccinated,” said Elaine M. Savoldi, an associate broker at Town
Center Associates LLC, a real-estate company in Beaver, Pa.
A JP Morgan Chase & Co. employee in New York City said he has felt comfortable going
into his office on a rotating basis. Vaccines and testing weren’t mandated, and the shifting
guidance on mask wearing and lack of disclosure about vaccine status frustrate him.
“In July, the implication was if you are vaccinated, then you don’t have to wear a mask in
common areas so I said ‘well OK, I don’t have to wear one anymore,’ but then they
changed the policy so now everyone has to wear a mask in common areas no matter what,”
he said. He was vaccinated earlier in the year and said he wishes the company would
either require vaccination before people come back to the office or allow employees to
work from home if they aren’t comfortable coming in. JP Morgan declined to comment.
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