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ince the U.S. Supreme Court’s June 2021 ruling in NCAA v. Alston, many states

have enacted legislation enabling intercollegiate athletes to pro�t from their

name, image, and likeness (NIL). Generally, though, those states still prohibit

student athletes from endorsing cannabis-related businesses or products (along

with a host of other so-called “vice industries,” such as casinos and alcohol). These

paternalistic restrictions are arguably unconstitutional, at least in states that have legalized

some form of cannabis, and should be repealed (or, at least revised) — and, if not voluntarily

repealed/revised, then challenged in court. 

Currently, medical marijuana is legal in 30-plus states, and “adult-use,” or “recreational,”

marijuana is legal in almost 20 states. The U.S. state-legal cannabis industry is projected to

soon exceed $40 billion, according to multiple reports. At the same time, the industry,

apparently, is o� limits to student athletes. 

In Illinois, where both medical and adult-use marijuana are legal, “[a] student-athlete may

earn compensation, commensurate with market value, for the use of the name, image,

likeness, or voice of the student-athlete while enrolled at a postsecondary educational

institution …” However, that state’s Student-Athlete Endorsement Rights Act provides that

“[n]o student-athlete shall enter into a publicity rights agreement or receive compensation

from a third party licensee for the endorsement or promotion of,” among other services or

products, “cannabis.”

Admittedly, states may be able to articulate some rational, or reasonable, basis for

cannabis-related restrictions and to repel legal challenges by arguing that the NIL laws only

regulate “commercial speech” — which, as the U.S. Supreme Court opined in Central

Hudson Gas & Electric Corporation v. Public Service Commission of New York, is entitled to

“lesser protection … than … other constitutionally guaranteed expression.”

However, these statutes also may be susceptible to certain constitutional challenges —

most notably ones predicated on the First Amendment to the U.S. Constitution, which

guarantees freedom of speech.
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While, of course, no challenge is guaranteed to succeed, what might a successful one look

like?

At the outset, there is at least an argument that the speech in question is not purely

“commercial” and that, therefore, the various NIL laws are subject to more than just

“intermediate scrutiny.”  “[C]ommercial speech,” the Supreme Court has explained, is

“speech that does no more than propose a commercial transaction.” Arguably — especially

given that the legalization of cannabis is such a hot political issue in the U.S. today — an

athlete’s decision to endorse a cannabis-related business or product could be understood

as political speech and, therefore, entitled to greater protection.  

Even if directed at what is ultimately called “commercial speech,” many, if not all, state NIL

laws arguably would still fail to pass Constitutional muster. In Central Hudson Gas & Electric,

the court stated: “In commercial speech cases … a four-part analysis has developed. At the

outset, [courts] must determine whether the expression is protected by the First

Amendment. For commercial speech to come within that provision, it at least must concern

lawful activity and not be misleading. Next, [courts] ask whether the asserted governmental

interest is substantial. If both inquiries yield positive answers, [courts] must determine

whether the regulation directly advances the governmental interest asserted, and whether

it is not more extensive than is necessary to serve that interest.”

Although marijuana remains technically illegal at the federal level in the U.S., the athletes’

speech — at least in states that have legalized some form of marijuana — still should be

held to “concern lawful activity.” It would be absurd for a state to legalize marijuana but to

then be able to defend against a First Amendment challenge to state law by arguing that

marijuana is illegal (under federal law). Or, in the words of a federal appellate court judge

addressing a comparable dispute, as reported by Law360, there would be “some great

irony” for a state to “say the [cannabis] market is illegal when [the] state … has chosen to

enter the market.”

Similarly, rejecting a city’s attempt to �ght o� a dormant Commerce Clause challenge to

residency requirements applicable to its cannabis program by arguing that cannabis is

federally illegal, a federal district court judge in 2020 stated that she was “unpersuaded

that the City can legalize and promote marijuana sales on the one hand, while

simultaneously labeling marijuana as contraband in order to justify discrimination against

nonresidents who seek to participate in the market.”

Further, it is at least questionable whether any state can articulate a “substantial interest” in

restricting student athletes’ speech in this manner. In their article in the fall 2021 Columbia

Journal of Law & the Arts, Professors Sam C. Ehrlich and Neal C. Ternes suggest that the

state interest in protecting public universities’ reputations likely would be enough to satisfy

this “requirement.” That conclusion, however, seems far from certain, especially when2 All Access articles remaining  |  SUBSCRIBE TODAY  
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certain public universities already, for example, legally grow cannabis, promote cannabis

research centers, and permit pro-cannabis student organizations.

Even assuming a “substantial” state interest exists, state NIL restrictions arguably still fail

constitutional scrutiny. For one, it is not self-evident that the prohibition against student

athletes endorsing cannabis companies or products directly advances any such interest,

especially considering (1) the signi�cant cannabis-related activity already occurring on

university campuses and (2) the absence of similar prohibitions applicable to other students

(i.e., non-athletes). And, in any event, these broad restrictions, which would seem to restrict

the endorsement of even federally legal CBD products, appear to be more extensive than

necessary to serve any government interest.

The restrictions — which generally forbid the “promotion,” but not the opposition, of

cannabis — also potentially fail to withstand Constitutional review because they are not

viewpoint-neutral. As Justice Kennedy wrote in his concurring opinion in Matal v. Tam, a

2017 Supreme Court decision: “‘Commercial speech is no exception’ … to the principle that

the First Amendment ‘requires heightened scrutiny whenever the government creates a

regulation of speech because of disagreement with the message it conveys.’ Unlike content

based discrimination, discrimination based on viewpoint, including a regulation that targets

speech for its o�ensiveness, remains of serious concern in the commercial context.”

Further still certain, if not each, of these state laws appear to be impermissibly overbroad

and/or vague, as well as, according to other commentators, potentially unconstitutional

“prior restraints” on speech.

A successful challenge will need to advance many, if not all, of these points. To sidestep

such challenges, states can and should repeal or, at least, re�ne their cannabis-related

restrictions. Otherwise, no doubt, the courts soon will be called upon to assess the

constitutionality of these problematic laws.

Michael H. Sampson (msampson@leechtishman.com) is a litigation partner at Leech

Tishman Fuscaldo & Lampl LLC and the co-leader of that law �rm’s Cannabis Industry

Group.
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