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York state Sen. Jessica Ramos says her constituents faced unfair claim handling after Hurricane Ida last year. She is a lead
sor of a bill that would give policyholders and injured third parties a private right to sue insurers for acting in bad faith. (AP
o/Hans Pennink)
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The perception of New York courts as pro-insurer venues has made the
state a top choice for insurers across the country to litigate coverage
disputes. A nearly decadelong legislative effort to tilt the scales back in
favor of policyholders, however, remains an uphill battle. 

One reason for that preference, policyholder attorneys say, is that unlike
some states like Washington or Florida, New York does not give
policyholders an independent private right of action, separate from a
breach of contract claim, to sue their insurers for delaying resolution of
their claim or otherwise acting in bad faith. Instead, the job of regulating
insurers' behavior is left to New York's Department of Financial Services, a
regulatory system that the attorneys say inadequately addresses a core
reality of coverage disputes: Policyholders are inherently disadvantaged
since insurers, with far more resources at their disposal, can win and even
make money by simply engaging in delay tactics. 

"New York is commonly perceived as a pro-insurance company state,
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distinct from the state of Washington and Oregon, or even California, which
are perceived as pro-policyholder states. Some New York courts see
themselves as the protectors of the financial industry, while let's say some
Washington and Oregon courts see themselves as protectors of the timber
industry," Robert M. Horkovich, an Anderson Kill PC partner who
represents policyholders, told Law360. 

He said that save for two exceptions — an insurer wrongly denying its duty
to defend an insured in a lawsuit or failing to settle a suit within a policy's
coverage limits — policyholders lack a private means to sue insurers for
acting in bad faith in New York. As a result, they are largely left without any
recourse if an insurer offers a settlement on the eve of trial when it could
have settled from the beginning, all while policyholders incur attorneys
fees, Horkovich said. 

"It is mystifying why a violation of New York insurance law would not give
rise to a private cause of action in New York. The New York Legislature
has chosen not to give New York citizens a private cause of action, and
New York courts have backed that up," he said. 

A bill pending before the state Legislature, though, could grant New York
citizens just such a cause of action, but the proposal faces tough
prospects. Multiple versions of the bill have come before New York
lawmakers over the past nine years, but none has advanced to a final vote.
That's primarily due to ongoing resistance from insurance companies that
warn an expansion of the state's bad faith law could open the floodgates to
litigation and drive up premiums. 

Policyholder advocates believe these concerns are overblown. In the end,
it all comes down to the so-called float, or premiums that insurers are
"happy to take in" from policyholders to invest, though far less willing to
pay back when an insured suffers a loss, Leech Tishman Fuscaldo &
Lampl LLC partner Michael H. Sampson told Law360. 

"So the insurance company basically makes a bet that if it says no, not all
policyholders will pursue their claims and the insurance company is going
to come out ahead. If the policyholder pursues it, and they settle for less
than it was entitled, the insurance company will come out ahead," he said.
"In the meantime, the insurance company can invest the money that
should have been paid to the policyholder ... and that means even at the
end of the day if the insurance company has to pay 100% of what it owed,
it's still going to benefit from the time value of money." 

"The insurance industry is a well-organized litigation machine," Horkovich
added. "Judges don't get that. Judges don't understand that the insurance
industry can earn more on interest by refusing to pay the claim than pay
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their lawyers just to delay resolution. So all the economics are set up for
litigation, rather than for resolution." 

Under Current Law, an "Almost Impossible" Standard 

A policyholder does have one avenue to go after an insurer beyond a
breach of contract claim, under New York's deceptive trade practices law.
To prevail on such a claim, however, a policyholder has to prove that an
insurer's bad faith actions not only affect the public at large, but also that
such behavior is done routinely. 

That's a very different standard and one "almost impossible to prove,"
Horkovich said, pointing to his representation of New York University in the
1995 case NYU v. Continental Insurance Co., before New York's high
court. 

The court unanimously found in part that NYU, which was seeking
coverage for an employee theft scheme, could not assert a deceptive trade
practice claim against Continental because the insurer's actions did not
constitute "consumer oriented conduct." NYU's policy, while containing
standard insuring provisions, was tailored to meet the university's own
requirements, the court found, adding that "each side was knowledgeable
and received expert representation and advice." The ruling reversed
decisions from both a state trial court and intermediate appeals court.  

"Case after case, the courts have said any individual harm to an individual
policyholder — even a city and municipality, even a public authority, even a
university — it is not harming the public at large," Horkovich said. 

Proposed Bill Would Alter NY's Bad Faith Landscape

However, current law in New York surrounding insurer bad faith may be
poised for an overhaul. Most recently reintroduced in May 2021 as a
response to what the bill's sponsors said was insurers' unfair claim
handling in the aftermath of Superstorm Sandy, state Senate Bill S6813A
and Assembly Bill A7285A would grant both policyholders and injured third
parties a private right to sue insurers for an insurer's unfair claim handling. 

A version of the bill was first introduced in the Assembly's 2013-2014
session. State records show that the Assembly version is on the floor
calendar, while the Senate version remains in committee.  

Sen. Jessica Ramos, D-Queens, a lead sponsor of the bill, told Law360 in
a statement that her constituents similarly faced unfair claim handling in
the wake of Hurricane Ida last year. 
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"Following Hurricane Ida, many of my constituents in East Elmhurst found
themselves in a position where they were hearing no from all sides —
from FEMA, our city comptroller and their insurance companies," Ramos
said. "We looked to the example of other flooding-prone states to see
where we can close bad faith loopholes, and ensure that future climate
disasters do not threaten the homes that so many of my neighbors have
worked so hard for." 

Astrid Aune, a senior advisor to Ramos, added that the bill did not face
"any significant backlash or roadblocks" in the most recent legislative
session — apart from opposition by insurance companies — but the
legislation nonetheless stalled like other bills due to state redistricting
efforts. 

"Now that we have had the summer to socialize the bill and familiarize our
colleagues with it, we are confident that we can move it out of the
Insurance Committee in the Senate, and repeat the movement it saw in the
Assembly," Aune said. 

According to the bill text, policyholders and injured third parties would be
able to assert claims under New York's existing insurance bad faith law,
which currently can only be enforced by the state's insurance regulator, the
Department of Financial Services. Such bad faith actions include not
attempting to reach a prompt and equitable settlement, and forcing
policyholders to take their insurer to court due to an unreasonable, low-ball
settlement offer. The bill also expands on what's considered an unfair claim
practice, such as an insurer negotiating a settlement with a policyholder
without their attorney, or requiring an insured to submit duplicative
information that the insured has already given its carrier. 

Crucially, the bill further allows claimants who prevail in court to win not
only attorneys fees, but also consequential damages, punitive damages
and interest from the date of loss or from when an insurer fails to offer a
fair and reasonable settlement. 

Such remedies are likely to exceed the money an insurance company
could make while holding on to premiums and not paying claims, so it
"changes the economic incentives for both parties" in a coverage dispute,
Sampson said. 

"I think the threat of punitive damages is a really big stick or hammer that
the policyholder gets and that ought to be something that gets the attention
of the insurance industry," he said. 

"It is truly a rare policyholder who says 'no, I'm going to go all the way,'"
Horkovich continued, highlighting the importance of the attorney costs
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provision. "But most companies, as sane, rational economic actors, can
justify a 20% to 40% discount off their legitimate claim just to get the cash
in and stop the bleeding of the attorneys fees." 

The bill won't fundamentally deter insurance companies' claim delay
strategy though, Horkovich added, unless bad faith judgments become
more common to the point they are not just considered rare incidences that
are absorbed as a cost of doing business. 

Insurers Warn of "Enormous Cost," No Benefit 

Though the bill would bar a liable insurer from passing costs on to
consumers by hiking premiums, Ellen Melchionni, president of the New
York Insurance Association, told Law360 that according to a study from
actuarial firm Milliman, the bill would nonetheless cost New York residents
and businesses roughly $6.7 billion, or $1,381 for a family of four. 

"This legislation comes with an enormous cost to New Yorkers with no
additional benefit," she said. "A similar measure was overturned in
California because the costs were so significant and not outweighed by
any gains. The average time it took for a claim to be paid actually
increased because plaintiff attorneys purposely held on to cases to
substantiate an unfair claim settlement cause of action. New York should
learn from California's mistake and not make the same misstep." 

In 1979, the California Supreme Court in the case Royal Globe Insurance
Co. v. Superior Court found there to be a private right of action under a
state insurance statute relating to unfair claim practices. By 1988, however,
the court overturned that decision in Moradi-Shalal v. Fireman's Fund
Insurance Cos., noting in part a bevy of academic articles critical of the
Royal Globe decision, which the court said warned of "multiple litigation,
unwarranted bad faith claims, coercive settlements, excessive jury awards,
and escalating insurance, legal and other 'transaction' costs." 

James Whittle, vice president and counsel for the American Property
Casualty Insurance Association, echoed those concerns in a statement to
Law360, noting that giving policyholders a private cause of action to assert
bad faith claims is a "distinct minority position nationwide" and that "
[s]tudies have repeatedly shown how it will harm the insurance
marketplace," in part through increased litigation. 

"The Department of Financial Services is a very engaged regulator with
many tools at its disposal, including market conduct examination, fines,
penalties, enforcement litigation and even suspension from business,"
Whittle continued. "Aside from the interests of plaintiff lawyers seeking to
make more money, consumers and businesses are already adequately
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protected by existing law and enforcement." 

Extending a private cause of action to injured third parties is also a "distinct
outlier position nationwide," he said. "It actively permits a third party to
interfere in the insurance relationship right when it is needed most, as a
claim is asserted against an insured and they need to work with their
insurer to defend themselves." 

Ultimately though, it's the insurer that carries the burden to uphold its duty
to act in good faith, the policyholder attorneys said. 

"If insurance companies honor their contractual duty of good faith and fair
dealing, then there won't be increased coverage litigation," Sampson
responded. "Whether it's a homeowners claim, whether it's a business
claim, a cyber or property [claim], the purpose of insurance is to protect
oneself in the event that that catastrophic event occurs. The purpose of
selling insurance is to make money." 

"So policyholders, even if with this new law should it pass, are not going to
be incentivized to try and avoid settlement. … If they're presented with a
fair offer, they're incentivized to take that offer to obtain what they're
entitled to because they're trying to offset a loss that has already
occurred," he continued. "This isn't a money-making venture for them." 

--Editing by Bruce Goldman.
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