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Disclaimer

» These materials are for information purposes only and are not
intended to and do not constitute legal advice or a solicitation
for the formation of an attorney-client relationship.

* No attorney-client relationship is created through a User’s
participation in the webinar, nor receipts of the Materials.

* This webinar is provided for educational purposes only and is
not offered as, and should not be relied upon, as legal advice.

» If you are considering what to do with the information
presented in this webinar, consult an attorney to address any

Pa rticular situation.
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Today’s Agenda

1.
V.

LT

Are patients trade secrets?

Can a departing physician be prohibited from contacting their
patients?

Enforceability of non-competes
Problems with no-poach agreements

How to protect the interests of your business
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Are Patients
Trade Secrets?
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Patient or Customer?

* Distinguish patient from customer I I

« A patient has the right to seek treatment from a physician of their
own choice

» Patient has communication privilege and confidentiality of
medical information with physician

« Patient is not a customer
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Are Patients Trade Secrets?

- Patients themselves are not trade secrets
« Patients are not property who are owned by somebody

* No bright-line rule that defines the types of information that constitute
trade secrets, however information such as formulas, patterns, methodes,
devices, financial data, techniques, and customer lists may be

considered trade secrets

« California Medical Association (CMA)

« Patient names could be considered protected trade secrets, yet it is
lawful and ethical for a physician who leaves a practice to contact those
patients with whom the physician had established a physician-patient

relationship
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Patients and Patient Data as
“Property”?

* Providers do not “own” patient Patient Access Rights vs Provider
relationships. They owe patients Access Limits

duties of care (including privacy and + HIPAA Privacy Rule (45 CFR Part 160

data security) and mus? rioritize care
needs and c)c/>)ordination Bver business and Subparts A and E of Part 164)

considerations. « Confidentiality of Medical Information

- Providers do not own “patient data”; Act, Cal. Civil Code § 56.10

patients do. Providers are in custody . patient Access to Health Records Act,

of patient data with responsibilities of Cal. Health & Safety Code § 123100
providing access when heeded,

rivacy, and data security. « California Consumer Privacy Act and
it . Y . .. y other GDPR-modeled privacy laws
* Provider rights are limited to the (most explicit recognition of personal
software/framework within which ownership/control over data)

data is housed, as well as access for
essential purposes (treatment,
payment, operations, risk
management).
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Protecting Business Interests

 Defend Trade Secrets Act (DTSA):

« Customer list can qualify as a protectable trade secret if:
* Information is not readily ascertainable
« Reasonable efforts to maintain secrecy of information
* Independent economic value is derived from that secrecy

* |s a patient considered a customer?
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Can a Departing Physician
Be Prevented from
Contacting Their Patients?
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Do Professional Responsibilities
Require MD Access?

« Cal. Business and Professions Code § 2056: Physicians are protected against
retaliation for advocating for medically appropriate health care for their

patients.
« Essentiality of not allowing medical judgment to be corrupted

« Originated with health coverage versus clinical decision-making after Wickline v.
State of California 192 Cal. App. 3d 1630 (1986) but more expansive principle.

« Common law ethical and legal duties (one a patient-physician relationship is
established):
 To continue care and not abandon the patient (without good cause)

« To act for patient benefit and advocate for patient well-being
* To avoid patient harm
« To keep patient information confidential
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Can a Departing Physician Be
Prohibited from Contacting Their
Patients?

* Physicians have the right
to communicate with
patients when moving
practices

» Patient choosing to follow
physician to seek medical
attention does not constitute
solicitation of patients

« Ethical responsibility of
physicians

N
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Can a Departing Physician Be

Prohibited from Contacting Their
Patients?

 Medical Board of California

* “It Is the responsibility of all physicians and other parties who may
be involved in the transition to ensure that...if the physician is

Mmoving practices, provide an opportunity for patients to move
practices and remain under their care.”
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Can a Departing Physician Be

Prohibited from Contacting Their
Patients?

« CMA

* Physicians could be prohibited from contacting or soliciting

patients with whom that physician did not have an established
relationship

 Medical records belong to the patient, but the physical records
belong to the medical group, or if none, to the individual physician

« However, for any patient who chooses to follow the departing physician to

his new practice, the individual physician should be provided access and an
opportunity to copy the records of the patient
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AMA Policy: “Management
of Medical Records”

« Professional responsibility to safeguard the
confidentiality of patient’s personal information;
physicians have an ethical obligation to manage medical
records appropriately

* Retaining old records for possible future need or transferring to a
third party as requested by patient
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“Gag Clauses”

« 1996 legislation prohibiting “gag clauses”

* Physicians are expressly protected from retaliation for advocating
and communicating to a patient information in furtherance of
medically appropriate health care

« BPC § 2056
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Enforceability of
Non-Competes
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Post-Termination Obligations

« CA non-competes are typically unenforceable

- SB 699 (effective 1/1/24):

* Prohibits employers from attempting to enforce non-competes against CA employees regardless of
where and when signed (i.e. whether the employee executed the agreement in another state or
worked in another state when executing the agreement).

« Violation gives rise to private right of action for injunctive relief and/or damages with

attorney’ fees

« BPC §16600.5: Any contract that is void under this section is unenforceable regardless of where and
when the contract was signed

- AB 1076 (effective 1/1/24):
* Prohibits inclusion of noncompete clauses in employment contracts

* Requires employers to notify California employees to provide written
“individualized” notice (by 2/14/24) that noncompete clauses in prior contracts

are void.
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Post-Termination Obligations

« Exceptions where
non-compete may be

enforced

« Trade secrets/ confidential
information

 LLCs or Partnerships
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Business and Professions
Code (BPC)

« §17200: Unfair Business Practices

* Even if employer does not intend to enforce non-compete, the
mere existence of it in the employee contract could violate BPC
17200

« Employer that enters into or seeks to enforce an unlawful non-
compete will commit a civil violation, as of 1/1/2024
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Business and Professions
Code (BPC)

* §16600:

» Expressly declares void “Every contract by which anyone is
restrained from engaging in a lawful profession”

* Do certain employees need to be differentiated to determine the
enforceability of these agreements?

« Exceptions in § 16601/16602 and physician non-competes
INn medical practices (Hill Medical v. Wycoff (2001); Bosley Medical
Group v. Abramson (1984)
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Employee vs.
Independent Contractor

Employee Independent
Typically covered by employer- Contractor
_provided insurance and Usually bear their own legal
shielded by employer’s liability responsibilities, unless
for work-related actions otherwise specified

According to BPC § 16600, it is likely that IC arrangements will be subject to the
same rules as applied to employees 2
non-competition agreements are unenforceable
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FTC Rule

o } * Federal Trade Commission
PR A f’i (FTC) bans non-competes
ot 'Ar'\/.\.IE-;'SD'-J_“,{; B ° °
Ol nationwide 4/23/2024

o Existing non-competes for senior
executives can remain in-effect,
but employers are banned from
entering into or attempting to
enforce any new non-competes
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Challenges to FTC
Non-compete Rule

 Ryan LLC, V. Federal Trade Commission

o Plaintiff files suit hours after rule was finalized in April
seeking an injunction preventing it from becoming law

o Plaintiff, along with other businesses, claim the FTC stepped
beyond its authority with the rule
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Ruling of Ryan LLC v.
Federal Trade Commission

 The Texas federal judge decides the challenge to
the FTC's Rule without a hearing

« Decision was made July 3

* This ruling will carry significant weight
« Court concluded that preliminary injunction was appropriate

» Temporarily enjoined the non-compete ban from going into
effect against the named plaintiff/intervenors

» Court declined to issue nationwide injunction to non-parties—
meaning that the FTC's non-compete ban currently remains set

to take effect on September 4, 2024.
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Problems with Non-
Solicitation and
No-Poach Agreements

Bd LEECH | TISHMAN NELSONHARDIMAN 26



Problems with Agreements
Not to Hire

 Antitrust Risk

« Potential Sherman Act § 1 violation which prohibits any “contract,
combination...or conspiracy, in restraint of trade”

 Ensure no-poach agreement is not being used to accomplish anti-
competitive purposes

« Surgical Care Affiliates LLC and its progeny
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Are Non-Solicitation Agreements at Risk
of Being Treated as Non-Competes?

 Edwards v. Arthur Andersen (Cal. Sup. Ct. 2008): Non-
solicitations are part and parcel of non-competition
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Problems with Agreements
Not to Hire

 No-poach agreements are per-se illegal

« Criminal antitrust prosecutions by the Department of Justice’s
Antitrust Division

« Allegations of wage fixing and limiting working mobility
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How to Protect the
Interests of Your
Business
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What Can You Include In an
Agreement?

- Alternatives to non-competes

e Trade secret laws

« Defining what is a trade secret reasonably and actively protecting materials
and tracking file access/downloading activity to be able to demonstrate
Mmisappropriation

* Non-disclosure Agreements (NDAS)

 Enforcement of organizational policies and procedures related to
health data privacy and security

* Improving wages and working conditions to retain employees

« Agreement to repay expenses to the employer if employee leaves
(only If the expenses were voluntarily incurred)

Bl LEECH | TISHMAN NELSONHARDIMAN 3

HEALTHCARE LAWYERS



What Can You Include In an
Agreement?

« Alternatives to no-poach agreements
 Clean Team agreements (merger negotiation context)
 Non-disclosure agreements (intellectual property context)
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What Can Be In an NDA?

* Prohibiting the use or disclosure of certain information

 Damages inquiry revolving around the value of the
information at issue
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Do the Alternatives Serve the Same
Purpose as Non-Competes and No-
Poach??

* Limits the extent to which detailed employee
information is disseminated within a competitor’s
organization

« Reduces antitrust risk
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Final Thoughts

* The cross-directional obligations of physicians and health
professionals limit the enforcement of noncompetition

 The directional trends of state and federal law are
narrowing the ground for restrictive covenants

« Healthcare employers need to adaptive strategies
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Contact Us
« Philip A. Toomey, Leech Tishman, at ptoomey@leechtishman.com
« Harry Nelson, Nelson Hardiman, at hnelson@nelsonhardiman.com
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Please Join Us

« Our next presentation on
“Workplace Violence Prevention”
will be held on August 1

Workplace Violence Prevention

 Healthcare from the Hot Bench Series
« Harassment and Violence in the Behavioral Health Environment

« Off-Campus Substance Use and Testing in Healthcare and
Behavioral Health

« Wage/Hour & Expanded Sick/Safe/Reproductive Leave

Learn more by visiting LeechTishman.com or NelsonHardiman.com
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