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• These materials are for information purposes only and are not 
intended to and do not constitute legal advice or a solicitation 
for the formation of an attorney-client relationship.

• No attorney-client relationship is created through a User’s 
participation in the webinar, nor receipts of the Materials.

• This webinar is provided for educational purposes only and is 
not offered as, and should not be relied upon, as legal advice.

• If you are considering what to do with the information 
presented in this webinar, consult an attorney to address any 
particular situation.

• We will distribute the webinar recording, PowerPoint slides, 
and CLE information following the webinar.

Disclaimer
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I. Overview and introduction: defining terms
II. EEOC Enforcement Guidance
III. Workplace Violence Prevention Requirements

Today’s Agenda
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Overview & 
Introduction
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What Do We Talk About When We Talk 
About Behavioral Health And The BHE?

Behavioral health
• Mental health
• Substance use disorder treatment
• Crisis intervention services
• ABA – Treatment of autism 

spectrum disorders

Settings
• Residential facilities 
• Outpatient programs
• Inpatient units/hospitals
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The Problem Of Workplace 
Violence In Healthcare Settings
(July 2024 LT-NH Presentation)

Incidence rate for nonfatal 
workplace intentional injury
• All Industries:  

• 2.1/10,000 (2018)
• 5.7/10,000 (2023)

• All Healthcare:
• 10.4/10,000 (2018 data)

• BHE Settings: 
• 124.9/10,000 (Psych/SUD)
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In other words, the BHE is 
approximately 12x more likely to be a 

site of violence than every other 
healthcare setting. 



1. Challenging Patient Populations: Severe mental illness and 
SUDs increase risk of violent/aggressive behaviors  (verbal 
threats, physical assaults, property damage​)

2. Environmental Stressors: Treatment involving high-stress 
situations, e.g. psychiatric crises, detox 

3. Impaired Judgment: Setting in which patients may have 
more difficulty advocating for their rights or understanding 
when abuse occurs

Underlying Challenges in Behavioral 
Health Settings
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4. Inadequate Training: Staffing shortages lead to 
inexperienced staff and lack of adequate training in de-
escalation techniques, handling violent situations and 
aggressive patients.

5. Underreporting/Stigma and Normalization: Tendency to 
normalize or underreport incidents of violence due to 
prevalence and acceptance of behaviors​.

6. Fear of Repercussions: Fear of retaliation or blame for 
reporting incidents, which can lead to a culture of silence and 
inadequate documentation.

Underlying Challenges in Behavioral 
Health Settings
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• Workplace violence is much more likely to occur 
in behavioral health care (BHC) settings for all of the 
foregoing reasons  

• Workplace violence contributes to:
oBurnout
oStaffing shortages in health care
oExacerbating the crisis in mental health among behavioral 

health workers

Workplace Violence in BHE
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EEOC Enforcement 
Guidance 
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• U.S. Equal Employment Opportunity Commission (EEOC)
• Responsible for enforcing federal laws that make it illegal to discriminate 

against a job applicant or an employee because of the person’s:
• Race, religion, sex (including pregnancy, childbirth, or related conditions, 

gender identity, and sexual orientation), national origin, age (40 or older), 
disability or genetic information.

• Fair Employment Housing Act (FEHA)
• Broader than Federal EEOC Law

• Cross-Base Issues 
• SB 1137 will allow two or more protected bases to be a violation of FEHA

EEOC Enforcement Guidance
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• Considerations
• Whether or not unwelcome
• Subjective vs. Objective 

• Objective Hostile Work 
Environment
Severity 
Single Incident Harassment 
Pervasiveness

Hostile Work Environment 
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• Village Hamilton Pointe LLC
• Residents and supervisors at assisted living facility regularly used racist slurs 

against Black nurses, medical aides, and other staff
o  The Seventh Circuit held that:

o “a resident’s racist statement, although still very offensive, is not entitled to 
the same weight as would be warranted if the same statement was made 
by a co-worker…This conclusion is especially true when the speaker is or 
could be perceived to be suffering from a medical condition”.

o Employer could be held responsible for third-party liability if it doesn’t take 
proper corrective action 

• 98 Starr Road Operating Co., LLC
• EEOC alleges that the company didn’t offer help to its Black nurses and nurse 

assistants when they filed complaints of racial harassment at the hands of 
patients, conduct that would violate Title VII of the Civil Rights Act of 1964

Hostile Work Environment 
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• Suncoast Behavioral Health Center 
• Workplace violence citation 
• Employers failed to protect employees 
• Numerous assaults, including patients kicking, biting, scratching, and using objects as 

weapons 
• Lee Memorial Health System 

o Patient alleged that a nurse raped her while she was on narcotic pain medication 
o Failure to train or supervise an employee can be evidence of its deliberate indifference 

to citizens’ rights and constitute a policy or custom (violation)
o SSC Montrose San Juan Operating Co.

o Female employees subjected to sexual harassment from residents of the nursing 
facility, and employer did nothing to stop or prevent the behavior after it was reported

o Employer retaliated against a female employee who flagged the harassment by 
suspending her without pay and firing her, the commission said. 

o The alleged conduct violates Title VII of the Civil Rights Act of 1964

Actual Acts of Violence 
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• Employer’s duty of reasonable care
• Employer’s failure to take advantage of preventative or 

corrective opportunity 
• Reasonable efforts to avoid harm, other than by using the 

employer’s complaint process  
• Notice to the employer 
• Corrective Action 

Steps to Avoid Liability 
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Workplace Violence
Prevention Requirements
Current and New Regulations Effective July 1, 2024

17



• CA Code of Regulations § 3342 Violence Prevention in 
Health Care

• Effective July 1, 2024:
oThree new and one revised workplace violence prevention 

requirements will apply to all Joint Commission–accredited 
behavioral health care and human services (BHC) organizations.

oSimilar requirements for hospitals and critical access hospitals 
took effect January 1, 2022.

Workplace Violence
Prevention in the BHE
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• Along with the new requirements, the Comprehensive 
Accreditation Manual for Behavioral Health Care and 
Human Services (CAMBHC) Glossary now includes a 
definition of workplace violence:
o “An act or threat occurring at the workplace that can include any 

of the following: verbal, nonverbal, written, or physical aggression; 
threatening, intimidating, harassing, or humiliating words or 
actions; bullying; sabotage; sexual harassment; physical assaults; 
or other behaviors of concern involving staff, licensed 
practitioners, patients, or visitors.”

CAMBHC
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New Prevention Requirements

• Requirements focus on:
oLeadership oversight
oPolicies and procedures
oReporting systems
oData collection and analysis
oPost incident support and follow-up
oStaff training and education as 

means to decrease workplace 
violence
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New Prevention Requirements: 
Elements of Prevention (EP)

The organization conducts an 
annual worksite analysis related to 
its workplace violence prevention 
program
• The organization takes actions to 

mitigate or resolve the workplace 
violence safety and security risks 
based upon findings from the 
analysis
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• As part of its workplace violence prevention program, the organization provides training, 
education, and resources (at time of hire, annually, and whenever changes occur 
regarding the workplace violence prevention program) to leadership, staff, and licensed 
practitioners. 

• The organization determines what aspects of training are appropriate for individuals 
based on their roles and responsibilities. The training, education, and resources address 
prevention, recognition, response, and reporting of workplace violence as follows:
o What constitutes workplace violence
o Education on the roles and responsibilities of leadership, clinical staff, security personnel, 

and external law enforcement
o Training in de-escalation, nonphysical intervention skills, physical intervention 

techniques, and response to emergency incidents
o The reporting process for workplace violence incidents

New Prevention Requirements: 
Elements of Prevention (EP)
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• The organization has a workplace violence prevention program led 
by a designated individual and developed by a multidisciplinary 
team that includes the following:

• Policies and procedures to prevent and respond to workplace 
violence

• A process to report incidents, and to analyze incidents and trends
• A process for follow-up and support for victims and witnesses 

affected by workplace violence, including trauma and 
psychological counseling, if necessary

• Reporting of workplace violence incidents to governance

New Prevention Requirements: 
Elements of Prevention (EP)
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• Advocacy and Education: Educating residents about their rights and providing 
accessible advocacy services can help empower them to speak up against abuses.

• Audits and Inspections: Implementing regular, unannounced audits and 
inspections by external bodies can help ensure compliance with rights protections.

• Staff Training: Providing comprehensive training to staff on residents' rights, 
ethical treatment, and communication skills can help reduce incidents of abuse 
and neglect.

• Robust Reporting Mechanisms: Establishing clear, anonymous reporting 
mechanisms for residents and staff to report rights violations can help address 
issues promptly.

Risk Mitigation Strategies
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What Else Should Behavioral Health 
Providers Be Thinking About?

1. Train Staff:
• De-escalation Techniques
• Crisis Intervention

2. Ongoing Education: 
• Best practices and 

violence/harassment 
prevention strategies 

3. Robust Reporting 
Systems

4. Clear Protocols for 
reporting incidents of 
violence and harassment
• Anonymous hotline reporting
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5. Audits
• Root cause analysis
• Analyze incident reports to identify patterns for improvement

6. Safe Design: Ensure facilities minimize risks, e.g. safe rooms, secure 
furniture, and clear sightlines to monitor behavior. 

7. Safety Measures: Install safety features such as panic buttons, 
surveillance cameras, and secure entry points to protect both staff and 
patients​.

8. Support Systems for Staff: Peer Support, counseling services to address 
the emotional and psychological impacts of workplace violence​.

What Else Should Behavioral Health 
Providers Be Thinking About?
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9. Ensure adequate staffing

10. Implement Patient-Centered Approaches: Individualized Care 
Plans, therapeutic activities to reduce stress and build coping skills.

11. Leadership Commitment: Ensure culture of safety and respect.

12. Compliance Planning: Verify state regulations and standards re: 
patient rights, restraints, incident reporting. Enforce ethical 
guidelines that prioritize patient dignity and safety while balancing 
need for security and safety

What Else Should Behavioral Health 
Providers Be Thinking About?
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Questions

Contact Us
• Philip A. Toomey, Leech Tishman, at ptoomey@leechtishman.com
• Harry Nelson, Nelson Hardiman, at hnelson@nelsonhardiman.com
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Please Join Us

• Our next presentation on “Off-Campus Substance Use 
and Testing” will be held on S e p te m b e r 12

• Healthcare from the Hot Bench Series
• Expanded Sick/Safe/Reproductive Leave
• Social Media: HIPAA and Data Privacy Concerns

Learn more by visiting LeechTishman.com or NelsonHardiman.com  

• We will circulate today’s 
recording and a copy of the 
PowerPoint slides

• You will also receive CLE documents

29


	Healthcare from the �Hot Bench: ��Examining Labor & Employment Issues�in the Healthcare Industry
	Today’s Panel
	Disclaimer
	Today’s Agenda
	Overview & Introduction
	What Do We Talk About When We Talk About Behavioral Health And The BHE?
	The Problem Of Workplace �Violence In Healthcare Settings�(July 2024 LT-NH Presentation)
	Underlying Challenges in Behavioral Health Settings
	Underlying Challenges in Behavioral Health Settings
	Workplace Violence in BHE
	EEOC Enforcement Guidance 
	EEOC Enforcement Guidance
	Hostile Work Environment 
	Hostile Work Environment 
	Actual Acts of Violence 
	Steps to Avoid Liability 
	Workplace Violence �Prevention Requirements
	Workplace Violence �Prevention in the BHE
	CAMBHC
	New Prevention Requirements
	New Prevention Requirements: Elements of Prevention (EP)
	New Prevention Requirements: Elements of Prevention (EP)
	New Prevention Requirements: Elements of Prevention (EP)
	Risk Mitigation Strategies
	What Else Should Behavioral Health Providers Be Thinking About?
	What Else Should Behavioral Health Providers Be Thinking About?
	What Else Should Behavioral Health Providers Be Thinking About?
	Slide Number 28
	Please Join Us

