
Wrapping It All Up: Aviation Governance at an 
Inflection Point—From Procedural Sufficiency 
to Substantive Accountability

Over the past month, Aviation & Aerospace Leader Steven M. Taber has written articles that collectively describe a 
system under strain. Not because aviation has failed, but because it has succeeded on terms for which the law has 
not adequately recalibrated. Aircraft are more efficient, airspace is more crowded, operations are more precise, and 
new entrants are arriving at unprecedented speed. Yet the legal frameworks governing aviation noise, emissions, data 
access, and community engagement remain largely rooted in assumptions formed decades ago.

This tension is now unavoidable. It presents Congress, federal agencies, airports, and communities with a choice: 
whether aviation environmental governance will remain a system of procedural sufficiency or evolve toward 
substantive accountability within the bounds of safety and national uniformity.

I. A System Built for Uniformity, Operating in a World of Concentrated Harm
Federal aviation law has long prioritized national consistency and safety. That priority is reflected in Congress’s 
delegation of near-exclusive authority over navigable airspace to the Federal Aviation Administration, and in decades 
of judicial precedent reinforcing federal preemption over aircraft operations in flight. See City of Burbank v. Lockheed 
Air Terminal Inc., 411 U.S. 624, 633–34 (1973).

Uniformity, however, has come at a cost. As explored in the articles on Noise Reduction and Operational Procedures 
and Sharing the Evolving Airspace, centralized decision-making has enabled highly localized impacts to be treated 
as acceptable externalities rather than problems to be solved. Concentrated flight paths, increased frequency, and 
nighttime operations are not accidental byproducts of modern aviation. They are the foreseeable result of institutional 
choices made within legally permitted discretion.

While federal law allows discretion in accounting for the problems 
created by an unaccountable federal bureaucracy, nothing in  
federal law requires that discretion to be exercised in ways that 
concentrate harm. See 49 U.S.C. § 40103(b), 49 U.S.C. § 44715, 49 
U.S.C. § 47502; see also, Helicopter Association International v. 
FAA, 722 F.3d 430 (D.C. Cir. 2013). However, the law allows it, but 
it does not mandate it.

II. Procedural Law as Both Shield and Constraint
Across every topic examined, noise, fuel, drones, Advanced 
Air Mobility, and community engagement, the same pattern 
emerges. The dominant legal tools available to affected 
communities are procedural rather than substantive. NEPA, 
the Administrative Procedure Act, and related statutes require 
disclosure, consideration, and explanation, but rarely dictate 
outcomes. 42 U.S.C. § 4332; 5 U.S.C. § 706.

Courts have consistently emphasized this distinction. Agencies 
are not required to select the least harmful alternative, only to 
take a “hard look” at environmental consequences. Robertson v. 
Methow Valley Citizens Council, 490 U.S. 332, 350 (1989). Judicial 
review focuses on reasoned decision-making, not policy wisdom. 
Motor Vehicle Mfrs. Ass’n v. State Farm, 463 U.S. 29, 43 (1983).
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This procedural posture has insulated aviation policy from direct challenge, but it has also created a form of 
democratic deficit. Communities may speak, but their speech often fails to alter outcomes because the frameworks 
through which impacts are evaluated minimize what they experience. As discussed in Insights into Aircraft Noise 
and Sleep Disturbance, averaged metrics can obscure acute harm. As discussed in Sustainable Aviation Fuel, global 
benefits can eclipse local burdens. As discussed in Drones and Advanced Air Mobility, incremental approvals can 
normalize impacts before they are fully understood.

The law permits this. It does not require it.

III. Information, Transparency, and the Reordering of Power
Several of the articles underscore the centrality of information to aviation governance. Access to operational data, 
ownership information, and meaningful disclosure determines who can engage, who can respond, and who can be 
held accountable.

Section 803 of the FAA Reauthorization Act of 2024 illustrates how well-intentioned reforms can recalibrate 
power. As discussed in Section 803 and the Future of Aircraft Owner Information Access, limiting public access to 
owner information may protect privacy, but it also weakens voluntary compliance and community engagement if 
implemented without nuance.

Transparency is not a luxury in a preemptive system. It is a substitute for authority. When communities lack regulatory 
power, information becomes their primary means of participation. Curtailing that access without preserving functional 
alternatives risks hollowing out the participatory guarantees that environmental and administrative law are meant to 
provide. See e.g., California v. Block, 690 F.2d 753, 770–71 (9th Cir. 1982).

IV. Science Has Moved, Policy Has Not
Perhaps the most consequential gap identified in these analyses is the divergence between scientific understanding 
and regulatory application. Nowhere is this clearer than in the treatment of noise and health.

As discussed in Averaging Away Harm: Nighttime Aircraft Noise, Sleep, and the Law and in Procedure, Preemption, 
and Persistent Noise: Why Aviation Law Struggles to Address Community Harm, the scientific consensus linking 
aircraft noise to adverse health outcomes has strengthened considerably. Even the FAA’s own research has concluded 
that aircraft noise has a more significant impact on human health that previously thought. Yet regulatory thresholds 
remain anchored to metrics developed in an earlier era. Agencies continue to rely on these metrics because they are 
familiar and defensible, not because they fully capture harm.

The law does not compel agencies to immediately adopt new metrics. But it does require them to confront relevant 
evidence. Continued reliance on outdated analytical frameworks, without reasoned explanation, risks transforming 
deference into abdication. Courts have upheld agency expertise, but only where agencies demonstrate that their 
choices remain reasonable in light of current knowledge. Baltimore Gas & Elec. Co. v. NRDC, 462 U.S. 87, 105 (1983).

V. Environmental Justice: Recognition Without Remedy
Environmental justice analysis in federal aviation reviews increasingly acknowledges the distribution of aviation impacts 
across communities. Agencies identify affected populations, discuss demographic patterns, and describe outreach 
efforts. Yet recognition rarely produces enforceable mitigation. The revocation of Executive Order 12898 underscores 
what has long been true in practice: environmental justice considerations in this context largely operate as policy 
guidance rather than binding legal constraints.

Absent a statutory mandate, environmental justice analysis remains embedded within procedural frameworks such as 
NEPA that require disclosure but do not compel particular outcomes. As a result, the analysis often informs the narrative 
of an environmental review without materially altering the decision itself. Courts may require agencies to consider such 
impacts, but they generally do not require agencies to resolve them.

The result is a persistent gap between acknowledgment and remedy. Communities may be identified as 
disproportionately affected, yet the governing legal framework provides few tools to require substantive change. Unless 
Congress chooses to impose clearer statutory obligations, environmental justice in aviation decision-making will continue 
to function primarily as recognition rather than as a directive for mitigation.

VI. Timing as the Determinative Factor
A unifying theme across all prior articles is timing. Once aviation operations, routes, or infrastructure are established, 
they are extraordinarily difficult to unwind. Courts are reluctant to disrupt settled expectations. Agencies are reluctant 
to revisit decisions absent compelling justification.
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This reality places disproportionate importance on early engagement. Environmental review conducted before 
impacts are normalized offers the greatest opportunity for meaningful influence. Once conditions become baseline, 
harm becomes invisible. It becomes the proverbial boiling frog scenario, in which incremental harm accumulates 
gradually until it is recognized only when meaningful corrective action is no longer possible.

The law recognizes this dynamic implicitly. NEPA disfavors segmentation and requires consideration of cumulative 
impacts (40 C.F.R. § 1501.9(e)). The APA requires agencies to consider relevant factors at the time of decision. 
Communities that are excluded, overwhelmed, or marginalized early often lose the ability to shape outcomes later.

VII. What Congress Should Take from This Record
Taken together, these articles demonstrate that aviation environmental conflict is not primarily a failure of technology 
or goodwill. It is a failure of alignment between law, science, and lived experience.

Congress has repeatedly directed agencies to modernize, innovate, and expand capacity. It has been far less explicit 
about how to ensure that expansion does not impose unacceptable costs on discrete communities. Where Congress 
has spoken clearly, such as in mandating environmental review or recognizing public health impacts, agencies have 
responded. Where Congress has been silent, agencies have defaulted to efficiency and uniformity.

If the goal is to reduce conflict, litigation, and community resistance, then strengthening substantive accountability 
within existing frameworks is not a threat to aviation. It is a stabilizing force.

VIII. A Path Forward Within Existing Law
Importantly, many of the changes suggested by this record do not require wholesale statutory overhaul. They require 
agencies to more fully exercise the discretion they already possess.

Agencies can:

•	 Treat community experience as evidence, not anecdote.
•	 Put in place rigorous metrics designed to protect human health instead of moving a project forward.
•	 Undertake Health Risk Assessments as part of it.
•	 Evaluate cumulative and localized impacts more rigorously.
•	 Align climate policy with local mitigation.
•	 Preserve transparency where authority is preempted.
•	 Engage with communities before decisions harden.

Courts will not compel these choices. Congress can encourage them. And agencies can adopt them without 
sacrificing safety or national uniformity. The federal government could ease its tight control over local regulation of 
aviation impacts, allowing communities to pursue solutions better suited to local needs.

IX. The Cost of Inaction
The cost of maintaining the status quo is not merely continued noise or emissions. It is erosion of trust in governance 
itself. Communities that believe participation is meaningless disengage or escalate. Litigation replaces dialogue. 
Innovation becomes a source of resentment rather than progress.

Aviation has reached a point where procedural sufficiency is no longer enough. The system must demonstrate that it 
can respond to evidence, adapt to science, and acknowledge the lived experience of those most affected by its success.

The law already provides the tools. Whether they are used will determine whether aviation’s next chapter is defined by 
collaboration or conflict.

Contact Steve Taber
For more information about aviation and environmental law concerns, including noise, fuel, drones, Advanced Air 
Mobility, or community engagement, contact Steven M. Taber. 

Steve is a Partner and Leader of Leech Tishman’s Aviation & Aerospace Industry Group, and also Co-Leader of the firm’s 
Environmental Practice Area. Steve is based in the Los Angeles office and can be reached at 424.738.4400 or  
staber@leechtishman.com.
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